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WSR 15-14-058 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Behavioral Health and Service Integration Administration) 
[Filed June 25, 2015, 3:36 p.m., effective July 26, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The new rules inform individuals applying for, 
eligible for, or receiving mental health services of their right 
to express dissatisfaction regarding a mental health service 
and how to use the regional support network's grievance sys- 
tem. The rules inform consumers of behavioral health ser- 
vices how to use the division of behavioral health and recov- 
ery's complaint process, and update and clarify individual 
rights specific to the medicaid program. The department is 
repealing WAC 388-865-0255 that is outdated due to these 
new rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 388-865-0255. 

Statutory Authority for Adoption: Chapter 49.60 RCW, 
RCW 71.05.560, 71.24.035 (5)(c), and 71.34.380; 42 C.F.R. 
§438.400. Note: The Centers for Medicaid and Medicaid 
[Medicare] Services (CMS) has proposed rule changes for 42 
C.F.R. Parts 431, 433, 438, 440, 457 and 495 that will affect 
medicaid managed care regulations. The department antici- 
pates future amendments to these WAC sections when the 
proposed CMS rules become final. 

Adopted under notice filed as WSR 15-03-057 on Janu- 
ary 15, 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: WAC 388-877A-0410 (1)(e) The failure of an RSN 

. within the grievance system timeframes as provided in 
section 42-CER-438.408() WAC 388-877A-0420 through 
388-877A-0450. 

WAC 388-877A-0410(3) "Appeal" means a an oral or 
written ... for the regional support network (RSN) to reeen- 
sider review an "action," 

WAC 388-877A- 0410(4) "Appeal process" 
appeal a-decisien an action made .. 

WAC 388-877A-0410(5) "Expedited appeal process" 
allows ... that will be reviewed moere-quickly by the regional 
support network (RSN) more quickly than a standard appeal. 

WAC 388-877A-0410 (9)(a) In the case of a minor, Fhe 
the individual's .... 

WAC 388-877A-0420 (3)(a) Filing a grievance with a 
behavioral health agency. If the individual first files a griev- 
ance is-fited first with the behavioral health agency and the 
individual is not satisfied with the agency’ s written decision 
is-adverseto-the individual on the grievance, or if the individ- 
ual does not receive a copy of that decision from the agency 
within the time required under subsection (5) of this section, 
the individual may then choose to file the grievance with the 
RSN. If the individual is not satisfied with the RSN's written 
decision on the grievance, or if the individual does not 


receive a copy of the decision from the RSN within the time 
required under subsection (5) of this section, RSN's-w+itter 


decision is_adverse tothe individual the individual can 
request an administrative hearing to have the grievance 


is ... to 
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WAC 388-877A-0420 (3)(b) If the individual first files a 
grievance is-filed first with the RSN (and not the agency), and 
the individual either is not satisfied with the RSN's written 
decision on the grievance, or does not receive a copy of the 
decision within the time required under subsection (5) of this 
section, ts-adversetoethe individual the individual can 
request an administrative hearing to have the grievance 
reviewed and the RSN's decision or failure to make a timely 
decision about it. Once an individual gets a decision on a 
grievance from an RSN, the individual but cannot file the 
same grievance with the behavioral health agency, that-een- 
tracts-withthe RSN even if that agency or its staff member(s) 
is the subject of the grievance. 

WAC 388-877A-0420 (5)(d) Send the individual who 
filed the grievance a written notice .... 

WAC 388-877A-0420 (6)(b) The individual's right ... of 
the grievance and, if applicable, through subsequent steps of 
the grievance system. 

WAC 388-877A-0420 (6)(e) That the individual ... 
resentative, are-mailed receive a written notice .... 

WAC 388-877A-0420 (6)(e)(ii) By the agency ... 
demonstrate that it needs additional information and that the 
added .... 

WAC 388-877A-0420(g) That full records of all griev- 
ances and materials received or compiled in the course of 
processing and attempting to resolve the grievance are main- 
tained .... 

WAC 388-877A-0430(1) The regional support network 

.. & (a) The action ... (€ (b) The reason ... @} (c) ... The 
individual's right ... (4) (d) The circumstances ... €) (e) The 
individual's right .... 

WAC 388-877A-0440(2) The individual ... review of an 
actiona} must file an appeal .. . administrative hearing: 


rep- 


WAC 388-877A-0440 (3)(a) Standard as described in 
subsection $} (6) of this section; or (b) Expedited if the crite- 
ria in subsection ¢6} (7) of this section are met. 

WAC 388-877A-0440(4) The appeal process must: (a) 
Provide an individual a reasonable opportunity to present evi- 
dence and allegations of fact or law in person as well as in 
writing. The RSN must inform the individual of the limited 
time available. (b) Provide the individual opportunity, before 
and during the appeal process, to examine the individual's 
clinical record, including medical records and any other doc- 
uments and records considered during the appeal process. (c) 
Include as parties to the appeal as applicable: (i) The individ- 
ual. (ii) The individual's representative. (iii) The legal repre- 
sentative of a deceased individual's estate. 

WAC 388-877A-0440 (5)(b) Are mental health profes- 
sionals who have appropriate clinical expertise. 

WAC 388-877A-0440 65 (6)(a)(iii) The RSN must ... of 
receiving the appeal. This timeframe may be extended up to 
fourteen additional days if the individual requests an exten- 
sion or the RSN can demonstrate that it needs additional 
information and that the added time is in the individual's 


reviewed and the RSN's decision or failure to make a timely 


interest. The written notice of the resolution that must 


decision about it. 
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WAC 388-877A-0440 (6)(b)(i)(A) File the appeal with 
the RSN on or before the later of the following: (I) wWithin 
ten calendar days of the date on the notice of actions; and or 
(II) The intended effective date of the RSN's proposed action. 

WAC 388-877A-0440 (6)(b)(1i1)(C) Include in the notice 
that if the appeal decision is adversee not in favor of the 
individual .... 

WAC 388-877A-0440 €6) (7) Expedited appeal pro- 
cess. If an individual ... an expedited appeal and resolution of 
the appeal can be requested. If the RSN denies the request for 
the expedited appeal and resolution of an appeal, it must 
transfer the appeal to the timeframe for standard resolutions 
under subsection (6) of this section, and make reasonable 
efforts to give the individual prompt oral notice of the denial 
and follow up within two calendar days with a written notice. 
(a)(i) The action taken ... is for denial of a requested service, 
termination, or reduction ... (ii) The appeal must be filed 
with the RSN, either orally or in writing, within: (A) tTen cal- 
endar ... the action if the individual is requesting continued 
benefits-; or (B) Twenty calendar days from the date on the 
RSN's written notice of action that communicated the action 
if the individual is not requesting continued benefits. {6} Fhe 
alias ee) ack tor comed mentat health-services 

- he-expedite e (b) The 
aidin two-ealendar 


RSN must: di Send the individial. 
three business days of receiving the request for an expedited 


appeal. (c) The RSN may ... demonstrate that it needs addi- 
tional information and that the added time is in the individ- 
ual's interest. 

WAC 388-877A-0440 © (8) Duration ... (b)(i) The 
RSN provides a written notice ... that is adversete not in 
favor of the individual; 

WAC 388-877A-0440 €8) (9) ... If the final ... the 
appeal is adversete not in favor of the individual, 9} (10) 
The RSN .. 

WAC 388- 877A-0450 (3)(b)(i) The decision on a notice 
of action must be for denial -suspensien-or termination, sus- 
pension, or reduction of the individual's 

WAC 388-877A-0450(7) If the sda hearing 
decision is ađdyerse+e not in favor of the individual,. 

WAC 388-877A-0450(8) ... Chapter 34.05 RCW and 
chapter 388-02 WAC govern the-department's-hearing ules 
cases where an individual has an issue involving a service 
that is not funded by medicaid. Chapter 34.05 RCW and 
chapter 182-526 WAC govern cases where an individual has 
an issue involving a service that is funded by medicaid. 

WAC 388-877A-0460 (1)(b)(xx) Request and receive ... 
as they pertain relate to your rights. 

WAC 388-877A-0460 (1)(b)(xxiv) Receive enrollment 
notices, informational materials, materials related to griev- 
ances, appeals, and administrative hearings, and ... language 
that you understand prefer. 

WAC 388-877A-0460 (2)(b) Upon request, given ... in 
an alternative written format ... legal representative-; €e} 


blind (c) Translated ...; and ¢¢} (d) Posted in .. 
WAC 388-877-0605 Any individual E E Se 
receiving behavioral health services, or the individual's rep- 


resentative; may use the division of behavioral health and 
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recovery's ... of a behavioral health service. See WAC 388- 
877-0200 for .... 


A final cost-benefit analysis is available by contacting 
Kathy Sayre, 4500 10th Avenue S.E., Lacey, WA 98503, 
phone (360) 725-1342, fax (360) 725-2280, e-mail kathy. 
sayre@dshs.wa.gov. 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 8, Amended 0, 
Repealed 1. 


Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 8, Amended 0, Repealed 1. 


Date Adopted: June 25, 2015. 


Kevin Quigley 
Secretary 


NEW SECTION 


WAC 388-877A-0400 How individuals can express 
concern about their rights, services, or treatment. (1) An 
individual applying for, eligible for, or receiving mental 
health services authorized by a regional support network 
(RSN), the individual's representative, or the individual's 
legal guardian may access the RSN's grievance system to 
express concern about their rights, services, or treatment. The 
grievance system includes: 


(a) A grievance process; 
(b) An appeal process; and 
(c) Access to administrative hearings. 


(2) Before requesting an administrative hearing, the indi- 
vidual must exhaust: 


(a) The grievance process, subject to the rules in WAC 
388-877A-0420; or 


(b) The appeal process, subject to the rules in WAC 388- 
877A-0440. 


(3) Individuals may also use the free and confidential 
ombuds services through the RSN that contracts with the 
behavioral health agency in which they receive mental health 
services. Ombuds services are provided independent of RSNs 
and agency services providers, and are offered to individuals 
at any time to help them with resolving issues or problems at 
the lowest possible level during the grievance, appeal, or 
administrative hearing process. 


(4) See WAC 388-865-0250 for more information on 
ombuds services. 
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NEW SECTION 


WAC 388-877A-0410 Grievance system—Defini- 
tions. The terms and definitions in this section and WAC 
388-877-0200 apply to the grievance system rules. 

(1) "Action" means, in the case of a regional support net- 
work (RSN): 

(a) The denial or limited authorization of a requested ser- 
vice, including the type or level of service; 

(b) The reduction, suspension, or termination of a previ- 
ously authorized service; 

(c) The denial in whole or in part, of payment for a ser- 
vice; 

(d) The failure to provide services in a timely manner, as 
defined by the state; or 

(e) The failure of an RSN or its contracted behavioral 
health agency to act within the grievance system timeframes 
as provided in WAC 388-877A-0420 through 388-877A- 
0450. 

(2) "Administrative hearing" means a proceeding before 
an administrative law judge that gives an individual an 
opportunity to be heard in disputes about DSHS programs 
and services. 

(3) "Appeal" means an oral or written request by an indi- 
vidual, or with the individual's written permission, the indi- 
vidual's representative, for the regional support network 
(RSN) to review an "action," as defined in this section. See 
also "expedited appeal." 

(4) "Appeal process" is one of the processes included in 
the grievance system that allows an individual to appeal an 
action made by the regional support network (RSN) and com- 
municated on a "notice of action." 

(5) "Expedited appeal process" allows an individual, in 
certain circumstances, to file an appeal that will be reviewed 
by the regional support network (RSN) more quickly than a 
standard appeal. 

(6) "Grievance" means an expression of dissatisfaction 
about any matter other than an action. 

(7) "Grievance process" is one of the processes included 
in the grievance system that allows an individual to express 
concern or dissatisfaction about a mental health service. 

(8) "Grievance system" means the processes through a 
regional support network (RSN) in which an individual 
applying for, eligible for, or receiving mental health services 
may express dissatisfaction about services. The grievance 
system must be established by the RSN, must meet the 
requirements of 42 CFR 438 Subpart F, and include: 

(a) A grievance process; 

(b) An appeal process; and 

(c) Access to the department's administrative hearing 
process. 

(9) "Individual" means a person who applies for, is eligi- 
ble for, or receives regional support network (RSN)-autho- 
rized mental health services from an agency licensed by the 
department as a behavioral health agency. For the purposes of 
accessing the grievance system, the definition of individual 
also includes the following if another person is acting on the 
individual's behalf: 

(a) In the case of a minor, the individual's parent or, if 
applicable, the individual's custodial parent; 

(b) The individual's legal guardian; or 
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(c) The individual's representative if the individual gives 
written permission. 

(10) "Notice of action" is the written notice a regional 
support network (RSN) provides to an individual and, if 
applicable, the individual's legal representative, to communi- 
cate an "action." 

(11) "Regional support network (RSN)" means a county 
authority or group of county authorities or other entity recog- 
nized by the secretary in contract in a defined region. RSNs 
contract with behavioral health agencies to provide services. 


NEW SECTION 


WAC 388-877A-0420 Grievance process. (1) The 
grievance process is used by an individual or their represen- 
tative to express dissatisfaction in person, orally, or in writing 
about any matter other than an action to: 

(a) The behavioral health agency providing the mental 
health services; or 

(b) The regional support network (RSN). 

(2) The ombuds serving the behavioral health agency or 
RSN may assist the individual in resolving the grievance at 
the lowest possible level. 

(3) Grievances are subject to the rules in this section, 
WAC 388-877A-0400, and WAC 388-877A-0430 through 
388-877A-0460. An individual may choose to file a griev- 
ance with the behavioral health agency that provides the 
mental health services or with the RSN, subject to the follow- 
ing: 

(a) Filing a grievance with a behavioral health 
agency. If the individual first files a grievance with the 
behavioral health agency and the individual is not satisfied 
with the agency's written decision on the grievance, or if the 
individual does not receive a copy of that decision from the 
agency within the time required under subsection (5) of this 
section, the individual may then choose to file the grievance 
with the RSN. If the individual is not satisfied with the RSN's 
written decision on the grievance, or if the individual does 
not receive a copy of the decision from the RSN within the 
time required under subsection (5) of this section, the individ- 
ual can request an administrative hearing to have the griev- 
ance reviewed and the RSN's decision or failure to make a 
timely decision about it. 

(b) Filing a grievance with an RSN. If the individual 
first files a grievance with the RSN (and not the agency), and 
the individual either is not satisfied with the RSN's written 
decision on the grievance, or does not receive a copy of the 
decision within the time required under subsection (5) of this 
section, the individual can request an administrative hearing 
to have the grievance reviewed and the RSN's decision or 
failure to make a timely decision about it. Once an individual 
gets a decision on a grievance from an RSN, the individual 
cannot file the same grievance with the behavioral health 
agency, even if that agency or its staff member(s) is the sub- 
ject of the grievance. 

(4) An individual may also request an administrative 
hearing if a written notice regarding the grievance was not 
received within the timeframes established in subsection (5) 
of this section. 
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(5) When an individual files a grievance, the behavioral 
health agency or RSN receiving the grievance must: 

(a) Acknowledge the receipt of the grievance in writing 
within five business days; 

(b) Investigate the grievance; 

(c) Apply the rules in subsection (6) of this section; and 

(d) Send the individual who filed the grievance a written 
notice describing the decision within ninety calendar days 
from the date the grievance was filed. 

(6) The behavioral health agency or RSN receiving the 
grievance must ensure all of the following: 

(a) Other people, if the individual chooses, are allowed 
to participate in the grievance process. 

(b)The individual's right to have currently authorized 
mental health services continued pending resolution of the 
grievance and, if applicable, through subsequent steps of the 
grievance system. 

(c) That a grievance is resolved even if the individual is 
no longer receiving mental health services. 

(d) That the persons who make decisions on a grievance: 

(i) Were not involved in any previous level of review or 
decision making; and 

(ii) Are mental health professionals who have appropri- 
ate clinical expertise if the grievance involves clinical issues. 

(e) That the individual and, if applicable, the individual's 
representative, receive a written notice containing the deci- 
sion within ninety days from the date a grievance is received 
by the agency or RSN. This timeframe can be extended up to 
an additional fourteen days: 

(i) If requested by the individual or the individual's rep- 
resentative; or 

(ii) By the agency or RSN when additional information 
is needed and the RSN can demonstrate that it needs addi- 
tional information and that the added time is in the individ- 
ual's interest. 

(f) That the written notice includes: 

(i) The decision on the grievance; 

(ii) The reason for the decision; and 

(iii) The right to request an administrative hearing and 
the required timeframe to request the hearing. 

(g) That full records of all grievances and materials 
received or compiled in the course of processing and attempt- 
ing to resolve the grievance are maintained and: 

(i) Kept for six years after the completion of the griev- 
ance process; 

(ii) Made available to the department upon request as 
part of the state quality strategy; 

(iii) Kept in confidential files separate from the individ- 
ual's clinical record; and 

(iv) Not disclosed without the individual's written per- 
mission, except to the department or as necessary to resolve 
the grievance. 


NEW SECTION 


WAC 388-877A-0430 Notice of action. The regional 
support network's (RSN's) written notice of action provided 
to an individual must be in writing, be in the individual's pri- 
mary language, be easily understood and, at a minimum, 
explain: 
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(1) The action the RSN or its contractor (behavioral 
health agency) has taken or intends to take; 

(2) The reason for the action and a citation of the rule(s) 
being implemented; 

(3) The individual's right to file an appeal with the RSN 
and the required timeframes if the individual does not agree 
with the decision or action; 

(4) The circumstances under which an expedited resolu- 
tion is available and how to request it; and 

(5) The individual's right to receive mental health ser- 
vices while an appeal is pending, how to make the request, 
and that the individual may be held liable for the cost of ser- 
vices received while the appeal is pending if the appeal deci- 
sion upholds the decision or action. 


NEW SECTION 


WAC 388-877A-0440 Appeal process. (1) The appeal 
process is used by an individual to ask the regional support 
network (RSN) to review an action that the RSN has commu- 
nicated to the individual on a written notice of action (see 
WAC 388-877A-0430). An individual's representative may 
appeal an action with the individual's written consent. If a 
written notice of action was not received, an appeal may still 
be filed. 

(2) The individual requesting review of an action must 
file an appeal and receive a notice of the resolution from the 
RSN before requesting an administrative hearing. 

(3) The appeal process can be: 

(a) Standard as described in subsection (6) of this sec- 
tion; or 

(b) Expedited if the criteria in subsection (7) of this sec- 
tion are met. 

(4) The appeal process must: 

(a) Provide an individual a reasonable opportunity to 
present evidence and allegations of fact or law in person as 
well as in writing. The RSN must inform the individual of the 
limited time available. 

(b) Provide the individual opportunity, before and during 
the appeal process, to examine the individual's clinical 
record, including medical records and any other documents 
and records considered during the appeal process. 

(c) Include as parties to the appeal as applicable: 

(i) The individual. 

(ii) The individual's representative. 

(iii) The legal representative of a deceased individual's 
estate. 

(5) The RSN must ensure that the persons who make 
decisions on an appeal: 

(a) Were not involved in any previous level of review or 
decision making; and 

(b) Are mental health professionals who have appropri- 
ate clinical expertise. 

(6) Standard appeal process. The standard appeal pro- 
cess includes the following: 

(a) Standard appeals for actions communicated on a 
notice of action—continued services not requested. An 
individual who disagrees with a decision or action communi- 
cated on a notice of action may file an appeal orally or in 
writing. All of the following apply: 
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(i) The individual must file the appeal within ninety cal- 
endar days from the date on the notice of action. 

(ii) The RSN must confirm receipt of the appeal in writ- 
ing within five business days. 

(iii) The RSN must send the individual a written notice 
of the resolution within forty-five calendar days of receiving 
the appeal. This timeframe may be extended up to fourteen 
additional days if the individual requests an extension or the 
RSN can demonstrate that it needs additional information and 
that the added time is in the individual's interest. The written 
notice of the resolution must include: 

(A) The RSN's decision; 

(B) The reason for the decision; and 

(C) The right to request an administrative hearing if the 
individual disagrees with the decision. The hearing must be 
requested within ninety calendar days from the date on the 
notice. 

(b) Standard appeals for termination, suspension, or 
reduction of previously authorized services—continued 
services requested. An individual receiving a notice of 
action from the RSN that terminates, suspends, or reduces 
previously authorized services may file an appeal and request 
continuation of those services pending the RSN's decision on 
the appeal. All of the following apply: 

(i) The individual must: 

(A) File the appeal with the RSN on or before the later of 
the following: 

(I) Within ten calendar days of the date on the notice of 
action; or 

(II) The intended effective date of the RSN's proposed 
action. 

(B) Request continuation of services. 

(ii) The RSN must: 

(A) Confirm receipt of the appeal and the request for 
continued services with the individual orally or in writing; 

(B) Send a notice in writing that follows up on any oral 
confirmation made; and 

(C) Include in the notice that if the appeal decision is not 
in favor of the individual, the RSN may recover the cost of 
the mental health services provided pending the RSN's deci- 
sion. 

(iii) The RSN's written notice of the resolution must con- 
tain: 

(A) The RSN's decision on the appeal; 

(B) The reason for the decision; and 

(C) The right to request an administrative hearing if the 
individual disagrees with the decision and include the follow- 
ing timeframes: 

(I) Within ten calendar days from the date on the notice 
of the resolution if the individual is asking that services be 
continued pending the outcome of the hearing. 

(ID) Within ninety calendar days from the date on the 
notice of the resolution if the individual is not asking for con- 
tinued services. 

(7) Expedited appeal process. If an individual or the 
individual's mental health provider feels that the time taken 
for a standard resolution of an appeal could seriously jeopar- 
dize the individual's life or health and ability to attain, main- 
tain, or regain maximum function, an expedited appeal and 
resolution of the appeal can be requested. If the RSN denies 
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the request for the expedited appeal and resolution of an 
appeal, it must transfer the appeal to the timeframe for stan- 
dard resolutions under subsection (6) of this section, and 
make reasonable efforts to give the individual prompt oral 
notice of the denial and follow up within two calendar days 
with a written notice. 

(a) Both of the following applies to expedited appeal 
requests: 

(i) The action taken on the notice of action is for denial 
of a requested service, termination, suspension, or reduction 
of previously authorized mental health services; and 

(ii) The appeal must be filed with the RSN, either orally 
or in writing, within: 

(A) Ten calendar days from the date on the RSN's writ- 
ten notice of action that communicated the action if the indi- 
vidual is requesting continued benefits; or 

(B) Twenty calendar days from the date on the RSN's 
written notice of action that communicated the action if the 
individual is not requesting continued benefits. 

(b) The RSN must: 

(i) Confirm receipt of the request for an expedited appeal 
in person or by telephone. 

(ii) Send the individual a written notice of the resolution 
within three business days of receiving the request for an 
expedited appeal. 

(c) The RSN may extend the timeframes up to fourteen 
additional days if the individual requests an extension or the 
RSN can demonstrate it needs additional information and that 
the added time is in the individual's interest. 

(8) Duration of continued services during the appeal 
process. When an individual has requested continued mental 
health services pending the outcome of the appeal process 
and the criteria in this section have been met, the RSN 
ensures the services are continued until one of the following 
occurs: 

(a) The individual withdraws the appeal. 

(b) Ten days pass from the date on the notice of action 
and both of the following occur: 

(i) The RSN provides a written notice of the resolution 
that contains a decision that is not in favor of the individual; 
and 

(ii) The individual, within the ten-day timeframe, has not 
requested an administrative hearing with continuation of ser- 
vices. 

(c) The time period of a previously authorized service 
has expired. 

(d) A mental health treatment service limit of a previ- 
ously authorized service has been fulfilled. 

(9) Recovery of the cost of mental health services in 
adverse decisions of appeals. If the final written notice of 
the resolution of the appeal is not in favor of the individual, 
the RSN may recover the cost of the mental health services 
furnished to the individual while the appeal was pending to 
the extent that they were provided solely because of the 
requirements of this section. 

(10) The RSN must maintain full records of all appeals 
and ensure an individual's records are: 

(a) Kept for six years after the completion of the appeal 
process; 
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(b) Made available to the department upon request as 
part of the state quality strategy; 

(c) Kept in confidential files separate from the individ- 
ual's clinical record; and 

(d) Not disclosed without the individual's written per- 
mission, except to the department or as necessary to resolve 
the appeal. 


NEW SECTION 


WAC 388-877A-0450 Administrative hearings. (1) 
An administrative hearing (also known as "fair hearing") is a 
proceeding before an administrative law judge (ALJ) that 
gives an individual, as defined in WAC 388-877A-0410, an 
opportunity to be heard in disputes about a mental health pro- 
gram or service. 

(2) An individual must first exhaust the grievance pro- 
cess described in WAC 388-877A-0420, or the appeal pro- 
cess described in WAC 388-877A-0440 before requesting an 
administrative hearing. 

(3) An individual requesting an administrative hearing 
must do so within the following timeframes: 

(a) If continued services are not requested, a hearing 
must be requested within ninety calendar days from: 

(i) The date on the written notice from the agency or 
RSN at the end of the grievance process; or 

(ii) The date on the written notice of the resolution 
received from the RSN at the end of the appeal process. 

(b) If continued services are requested pending the out- 
come of the administrative hearing, all of the following 
applies: 

(i) The decision on a notice of action must be for termi- 
nation, suspension, or reduction of the individual's mental 
health services and the individual appealed this decision; 

(ii) The individual received a written notification of the 
resolution of the appeal from the RSN that upholds the deci- 
sion on the notice of action; and 

(iii) The individual requests an administrative hearing 
and continued mental health services within ten calendar 
days of the date on the written notification of the resolution. 

(4) If an individual requests an expedited administrative 
hearing, the expedited hearing must be requested within ten 
calendar days from the date on the notice of the resolution. 
Subsection (3)(b) of this section applies if continued mental 
health services are requested. 

(5) If a written notice was not received under subsection 
(3) or (4) of this section, the individual may still request an 
administrative hearing. 

(6) When the criteria in this section are met for continued 
services, the RSN continues the individual's mental health 
treatment services during the administrative hearing process 
until one of the following occurs: 

(a) The individual withdraws the hearing request. 

(b) The administrative law judge issues a hearing deci- 
sion adverse to the individual. 

(c) The period covered by the original authorization of 
mental health services has expired. 

(7) If the administrative hearing decision is not in favor 
of the individual, the RSN may recover the cost of the mental 
health services furnished to the individual while the hearing 
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was pending to the extent that they were provided solely 
because of the requirements of this section. 

(8) For purposes of this chapter, hearings include admin- 
istrative hearings, adjudicative proceedings, and any other 
similar term referenced under chapter 34.05 RCW, the 
Administrative Procedure Act, Title 388 WAC, chapter 10- 
08 WAC, or other law. Chapter 34.05 RCW and chapter 388- 
02 WAC govern cases where an individual has an issue 
involving a service that is not funded by medicaid. Chapter 
34.05 RCW and chapter 182-526 WAC govern cases where 
an individual has an issue involving a service that is funded 
by medicaid. 


NEW SECTION 


WAC 388-877A-0460 Individual rights specific to 
medicaid recipients. (1) Medicaid recipients have general 
individual rights and medicaid-specific rights when applying 
for, eligible for, or receiving mental health services autho- 
rized by a regional support network (RSN). 

(a) General rights that apply to all individuals, regardless 
of whether an individual is or is not a medicaid recipient, 
include: 

(i) All applicable statutory and constitutional rights; 

(ii) The participant rights provided under WAC 388- 
877-0600; and 

(iii) Applicable necessary supplemental accommodation 
services in chapter 388-472 WAC. 

(b) Medicaid-specific rights that apply specifically to 
medicaid recipients include the following. You have the right 
to: 

(i) Receive medically necessary mental health services, 
consistent with the Access to Care Standards adopted by the 
department in its managed care waiver with the federal gov- 
ernment. 

(ii) Receive the name, address, telephone number, and 
any languages offered other than English, of mental health 
providers in your RSN. 

(iii) Receive information about the structure and opera- 
tion of the RSN. 

(iv) Receive emergency or urgent care or crisis services. 

(v) Receive post-stabilization services after you receive 
emergency or urgent care or crisis services that result in 
admittance to a hospital. 

(vi) Receive age and culturally appropriate services. 

(vii) Be provided a certified interpreter and translated 
material at no cost to you. 

(viii) Receive information you request and help in the 
language or format of your choice. 

(ix) Have available treatment options and alternatives 
explained to you. 

(x) Refuse any proposed treatment. 

(xi) Receive care that does not discriminate against you. 

(xii) Be free of any sexual exploitation or harassment. 

(xiii) Receive an explanation of all medications pre- 
scribed and possible side effects. 

(xiv) Make a mental health advance directive that states 
your choices and preferences for mental health care. 

(xv) Receive information about medical advance direc- 
tives. 
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(xvi) Choose a mental health care provider for yourself 
and your child, if your child is under thirteen years of age. 

(xvii) Change mental health care providers during the 
first ninety days of treatment, or first twelve months of being 
approved for services. 

(xviii) Request and receive a copy of your medical or 
mental health records, and be told the cost for copying. 

(xix) Be free from retaliation. 

(xx) Request and receive policies and procedures of the 
RSN and behavioral health agency as they relate to your 
rights. 

(xxi) Receive the amount and duration of services you 
need. 

(xxii) Receive services in a barrier-free (accessible) 
location. 

(xxiii) Medically necessary services in accordance with 
the Early Periodic Screen, Diagnosis and Treatment 
(EPSDT) under WAC 182-534-0100, if you are twenty years 
of age or younger. 

(xxiv) Receive enrollment notices, informational materi- 
als, materials related to grievances, appeals, and administra- 
tive hearings, and instructional materials relating to services 
provided by the regional support network (RSN), in an easily 
understood format and non-English language that you prefer. 

(xxv) Be treated with dignity, privacy and respect, and to 
receive treatment options and alternatives in a manner that is 
appropriate to your condition. 

(xxvi) Participate in treatment decisions, including the 
right to refuse treatment. 

(xxvii) Be free from seclusion or restraint. 

(xxviii) A second opinion from a qualified professional 
within your RSN area at no cost, or to have one arranged out- 
side the network at no cost to you, as provided in 42 C.F.R. § 
438.206(3). 

(xxix) Receive medically necessary mental health ser- 
vices outside of the RSN if those services cannot be provided 
adequately and timely within the RSN. 

(xxx) File a grievance with the RSN if you are not satis- 
fied with a service. 

(xxxi) Receive a notice of action so that you may appeal 
any decision by the RSN that denies or limits authorization of 
a requested service, that reduces, suspends, or terminates a 
previously authorized service; or that denies payment for a 
service, in whole or in part. 

(xxxii) File an appeal if the RSN fails to provide services 
in a timely manner as defined by the state, or act within the 
timeframes provided in 42 CFR §438.408(b). 

(xxxiii) Request an administrative (fair) hearing if your 
grievance or appeal is not resolved in your favor. 

(xxxix) Services by an ombuds to help you in filing a 
grievance or appeal, or to request an administrative hearing. 

(2) A behavioral health agency licensed by the division 
of behavioral health and recovery (DBHR) and certified by 
DBHR to provide mental health services must ensure the 
medicaid rights described in (1)(b) of this section are: 

(a) Provided in writing to each medicaid recipient, and if 
appropriate, the recipient's legal representative, on or before 
admission; 
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(b) Upon request, given to the medicaid recipient in an 
alternative format or language appropriate to the recipient 
and, if appropriate, the recipient's legal representative; 

(c) Translated to the most commonly used languages in 
the agency's service area; and 

(d) Posted in public areas. 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


NEW SECTION 


WAC 388-877-0605 DBHR complaint process. Any 
individual or the individual's representative may use the divi- 
sion of behavioral health and recovery's (DBHR's) complaint 
process to express concern or dissatisfaction with some 
aspect of a behavioral health service. See WAC 388-877- 
0200 for terms and definitions used in this section that apply 
to the complaint process. 

(1) The DBHR complaint manager can be contacted at 
360-725-3752 or DBHRcomplaintmgr@dshs.wa.gov. 

(2) Examples of complaints include, but are not limited 
to: 

(a) An issue with a behavioral health service or case 
management; 

(b) A possible violation of a DSHS rule; and 

(c) A belief that the individual believes their rights have 
been or are being violated. 

(3) DBHR requires the following information for each 
complaint: 

(a) The name of the agency or agency provider involved; 

(b) The name of the person making the complaint and the 
person's contact information; 

(c) The name of the individual receiving the service and 
the individual's contact information; 

(d) A description of the complaint issue and the date or 
timeframe it occurred; and 

(e) The final finding and/or resolution and the date of the 
decision if the individual previously discussed the concern 
with the RSN, the agency, or agency provider. 

(4) If DBHR conducts a complaint investigation in order 
to resolve a complaint, agency representatives must cooper- 
ate to allow DBHR representatives to: 

(a) Examine any part of the facility at reasonable times 
and as needed. 

(b) Review and evaluate agency records, including but 
not limited to: 

(i) An individual's clinical record and/or personnel file; 
and 

(ii) The agency's policies, procedures, fiscal records, and 
any other documents required by DBHR to determine com- 
pliance and to resolve the complaint. 

(c) Conduct individual interviews with staff members 
and/or individuals receiving services. 

(5) The agency must immediately correct compliance 
deficiencies found as a result of an investigation, or as agreed 
to by a plan of correction approved by DBHR. 

(6) An agency or agency provider must not retaliate 
against any: 
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(a) Individual for making a complaint with DBHR or 
being interviewed by DBHR about a complaint. Examples of 
retaliation include, but are not limited to: 

(i) Restricting access to a treatment program; 

(ii) Restricting access to the individual involved with the 
complaint issue; 

(iii) Increasing or threatening to increase charges for ser- 
vices; 

(iv) Decreasing or threatening to decrease services, 
rights, or privileges; 

(v) Taking any action that coerces or compels the indi- 
vidual to leave the facility or to stop receiving services; and 

(vi) Abusing or harassing, or threatening to abuse or 
harass the individual. 

(b) Person representing the individual. 

(c) A witness involved in the complaint issue. 

(d) An employee of the agency. 

(7) Under WAC 388-877-0365, DBHR may assess an 
agency a one thousand dollar fee for the cost of a complaint 
investigation. Reasons for assessing the fee include, but are 
not limited to: 

(a) Any allegation within the complaint being substanti- 
ated; or 

(b) DBHR's finding that the individual, an individual's 
representative, a witness, and/or employee of the agency 
experienced an act of retaliation by the agency as described in 
subsection (6) of this section during or after a complaint 
investigation. 

(8) DBHR reviews all complaints and behavioral health 
agency actions to assure compliance with this section. 

(9) At any time during the complaint process, an individ- 
ual applying for, eligible for, or receiving mental health ser- 
vices, or the individual's representative, may access any of 
the following through the regional support network's (RSN's) 
grievance system, subject to the applicable rules: 

(a) The grievance process, subject to the rules in WAC 
388-877A-0420. 

(b) The appeal process, subject to the rules in WAC 388- 
877A-0440. 

(c) An administrative hearing, subject to the rules in 
WAC 388-877A-0460. 

(d) Ombuds services, as described in WAC 388-877A- 
0400(3) and 388-865-0250. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 388-865-0255 Consumer grievance process. 


WSR 15-15-012 
PERMANENT RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 15-199—Filed July 2, 2015, 3:12 p.m., effective August 2, 2015] 


Effective Date of Rule: Thirty-one days after filing. 
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Purpose: This rule proposal makes changes to allow rec- 
reational fishing for flatfish species (excluding halibut) in 
Quilcene and Dabob Bay north of a true east line from the 
mouth of Turner Creek to Toandos Peninsula in waters shal- 
lower than one hundred twenty feet (twenty fathoms). 

Reasons Supporting Proposal: The Washington depart- 
ment of fish and wildlife needs these changes to allow recre- 
ational fishing for flatfish species in the area listed above. A 
public hearing was held at the April 2015 fish and wildlife 
commission meeting, and the commission adopted the rule 
changes during a fish and wildlife commission meeting on 
June 12, 2015. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-56-230 and 220-56-235. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.055, 77.12.045, and 77.12.047. 

Adopted under notice filed as WSR 15-06-063 on March 
4, 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: WAC 220-56-230 was adjusted to move the south- 
ern boundary line of the fishery to read: In Marine Area 12 
north of a true east line from the mouth of Turner Creek to the 
Toandos Peninsula: Waters shallower than one hundred 
twenty feet (twenty fathoms). This change increased the area 
open to fishing. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 2, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: June 12, 2015. 


Brad Smith, Ph.D. 
Chair 


AMENDATORY SECTION (Amending WSR 10-07-105, 
filed 3/19/10, effective 5/1/10) 


WAC 220-56-230 Bottomfish and halibut—Closed 
areas. (1) It is unlawful to take, fish for, retain, or possess 
bottomfish or halibut taken for personal use from within the 
following areas: 

(a) An eastward-facing C-shaped closed area defined as: 
Beginning at 48°N, 124°59'W; thence to 48°N, 125°18'W; 
thence to 48°18'N, 125°18'W; thence to 48°18'N, 124°59'W; 
thence to 48°11'N, 124°59'W; thence to 48°11'N, 125°11'W; 
thence to 48°04'N, 125°11'W; thence to 48°04'N, 124°59'W; 
thence to the point of origin. 

(b) The "Westport Offshore Recreational YRCA" closed 
area, defined by straight lines connecting the following spe- 
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cific latitude and longitude coordinates in the order listed: 
Beginning at 46°54.30'N, 124°53.40'W; thence to 
46°54.30'N, 124°51.00'W; thence to 46°53.30'N, 
124°51.00'W; thence to 46°53.30'N, 124°53.40'W, thence to 
the point of origin. 

(c) The "South Coast Recreational YRCA" closed area, 
defined by straight lines connecting the following specific 
latitude and longitude coordinates in the order listed: Begin- 
ning at 46°58.00'N, 124°48.00'W; thence to 46°55.00'N, 
124°48.00'W; thence to 46°55.00'N, 124°49.00'W; thence to 
46°58.00'N, 124°49.00'W; thence to the point of origin. 

((()- Marine Areat.)) 

(2) In Marine Area 4 east of the westernmost point of 
Cape Flattery((;)) and Marine Area 5 through ((H-ard)) 13, it 
is unlawful to take, fish for, retain, or possess bottomfish 
taken for personal use except from within the following 
areas: 

(a) In Marine Area 4 east of the westernmost point of 
Cape Flattery, Marine Area 5, and Marine Area 6 west of the 
easternmost point of Dungeness Spit: Waters inside of an 
area approximating 120 feet (20 fathoms) described by fol- 
lowing the coordinates: 124°44.20'W, 48°23.90'N; 
124°40.00'W, 48°24.10'N; 124°36.46'W, 48°23.61'N; 
124°21.24'W, 48°17.71'N; 124°14.43'W, 48°15.96'N; 
124°02.02'W, 48°11.91'N; 123°34.51'W, 48°09.93'N; 
123°31.13'W, 48°11.02'N; 123°24.13'W, 48°08.53'N; 
123°06.02'W, 48°11.45'N; 123°06.02'W, 48°08.22'N. 

(b) In the remaining portion of Marine Area 6, and 
Marine Areas 7 ((-)) through 11 and 13: Waters shallower 
than 120 feet (20 fathoms). 

(c) In Marine Area 12 north of a true east line from the 
mouth of Turner Creek to the Toandos Peninsula: Waters 
shallower than 120 feet (20 fathoms). 

(3) It is unlawful to take, fish for, retain, or possess rock- 
fish taken for personal use from Marine Areas 6 ((—H-and)) 


through 13. 


AMENDATORY SECTION (Amending WSR 13-19-007, 
filed 9/5/13, effective 10/6/13) 


WAC 220-56-235 Possession limits—Bottomfish. It is 
unlawful to fish for, retain, or possess sixgill, sevengill, or 
thresher sharks. It is unlawful for any person to take in any 
day more than the following quantities of bottomfish for per- 
sonal use. The possession limit at any time may not exceed 
the equivalent of two daily limits in fresh, frozen or pro- 
cessed form. Unless otherwise provided, bottomfish fishing 
is open the entire year. 

(1) Coastal (Catch Record Card Areas 1 through 4): 
Limit 12 fish total, except limit 10 fish total east of the 
Bonilla-Tatoosh line, of all species and species groups of bot- 
tomfish, which may include no more than: 

(a) Lingcod: 2 fish. Minimum length is 22 inches in 
Catch Record Card Areas | through 4. 

(b) Rockfish: 10 fish. Release all canary and yelloweye 
rockfish. In Marine Area 4 east of the Bonilla-Tatoosh line: 6 
fish. Only black or blue rockfish may be retained. 

(c) Wolf-eel: 0 fish from Catch Record Card Area 4. 

(d) Cabezon: 

(i) Marine Areas 1 through 3: 2 fish. 
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(ii) Marine Area 4: 1 fish; the minimum size limit is 18 
inches. 

(2) Inner Puget Sound (Catch Record Card Areas 5 
through 13): 

(a) Catch Record Card Areas 5 and 6: 15 fish total for all 
species and species groups of bottomfish, which may include 
no more than: 


Rockfish in Marine Area 5 
except 


1 fish May 1 through 
September 30. Only 
black or blue rockfish 
may be retained. 


in Marine Area 5 west of 3 fish. Only black or 


Slip Point blue rockfish may be 

retained. 
in Marine Area 6. 0 fish 
Surfperch 10 fish 
Pacific cod 2 fish 
Pollock 2 fish 
Flatfish (except halibut) 15 fish 
Lingcod 1 fish 
Wolf-eel 0 fish 
Cabezon 1 fish 
Pacific hake 2 fish 


(b) Catch Record Card Area 7: 15 fish total for all spe- 
cies of bottomfish, which may include no more than: 


Rockfish 0 fish 
Surfperch 10 fish 
Pacific cod 2 fish 
Flatfish (except halibut) 15 fish 
Lingcod 1 fish 
Wolf-eel 0 fish 
Cabezon 1 fish 
Pollock 2 fish 
Pacific hake 2 fish 


(c) Catch Record Card Areas 8-1 through 11 and 13: 15 
fish total for all species and species groups of bottomfish, 
which may include no more than: 


Rockfish 0 fish 
Surfperch 10 fish 
Pacific cod 0 fish 
Pollock 0 fish 
Flatfish (except halibut) 15 fish 
Lingcod 1 fish 
Wolf-eel 0 fish 
Cabezon 1 fish 
Pacific hake 0 fish 
Permanent 
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(d) Catch Record Card Area 12: ((Glesed-)) 15 fish total 
for all species and species groups of bottomfish, which may 
include no more than: 


Rockfish _0 fish 
Surfperch 0 fish 
Pacific cod 0 fish 
Pollock 0 fish 
Flatfish (except halibut) 15 fish 
Lingcod 0 fish 
Wolf-eel 0 fish 
Cabezon 0 fish 
Pacific hake 0 fish 


(e) It is unlawful to possess lingcod taken by angling that 
are under 26 inches in length or over 36 inches in length. It is 
unlawful to possess lingcod taken by spear fishing that are 
over 36 inches in length. 

(f) In Marine Areas 5 through 11 and 13, the minimum 
size limit for cabezon is 18 inches. All cabezon must be 
released in Catch Record Card Areas 5 through 11 and 13 
from December 1 through April 30. 

(g) In Catch Record Card Area 5, the daily limit for rock- 
fish is the first legal rockfish caught, except that west of Slip 
Point, the daily limit for rockfish is the first three legal rock- 
fish caught. Only black or blue rockfish may be retained. 
After the daily limit of rockfish is caught, all subsequent 
rockfish must be released. 

(h) In Catch Record Card Area 5, it is unlawful to take 
rockfish by spear fishing except when this area is open to 
spear fishing for lingcod. 


WSR 15-15-025 
PERMANENT RULES 
DEPARTMENT OF REVENUE 
[Filed July 7, 2015, 1:20 p.m., effective August 7, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: WAC 458-20-193 (Rule 193) provides guid- 
ance on how Washington's B&O tax and retail sales taxes 
apply to interstate sales of tangible personal property. WAC 
458-20-101 (Rule 101) provides, in relevant part, tax report- 
ing and registration requirements for out-of-state businesses. 

The department is amending Rules 193 and 101 to pro- 
vide current and clearer guidance. Included among these 
changes are the following key updates: 

1. Dissociation: Rule 193 currently provides if a tax- 
payer can prove that its sales in the state are "dissociated" 
from its local business activity, then those sales are not sub- 
ject to Washington tax despite the taxpayer's nexus with the 
state. The department is removing the dissociation concept 
from the rule. Consistent with this change to Rule 193, the 
department is removing the dissociation concept found in 
subsection (5)(a) of Rule 101. 

2. Trailing nexus: Rule 193 currently provides that once 
a taxpayer establishes nexus in Washington, it will continue 
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to have nexus for up to five years even if the taxpayer ceased 
performing the instate activity which created nexus. Section 
102, chapter 23, Laws of 2010 Ist sp. sess., changed the trail- 
ing nexus for B&O tax to one year following the year the tax- 
payer ceases having nexus with the state. This legislation did 
not address the trailing nexus period for other excise taxes. 
The department is adopting a one year standard for all excise 
taxes for uniformity purposes. 

3. Definition of "receipt": The department is incorporat- 
ing the current statutory definition of "receipt," which specif- 
ically excludes possession by a shipping company. In addi- 
tion, the department is including the special sourcing provi- 
sions for sales of commercial airplane parts in RCW 82.04.- 
627. 

4. Drop shipments: The department is providing clearer 
and more detailed guidance regarding the tax consequences 
associated with drop shipment sales. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 458-20-101 Tax registration and tax report- 
ing and 458-20-193 Inbound and outbound interstate sales of 
tangible personal property. 

Statutory Authority for Adoption: RCW 82.32.300, 
82.01.060(2), 82.24.550(2), 82.26.220(2). 

Adopted under notice filed as WSR 15-05-067 on Febru- 
ary 17, 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: Rule 101: 


- Changed the term "master application" to "business 
license application" throughout to reflect legislative 
and agency change[s] to refer to application as 
"business license application" rather than "master 
application." 

- Added a new sentence to subsection (1) to clarify 
that for certain ownership structures the secretary of 
state has its own filing requirements, providing: 
"Persons with certain ownership structures (e.g., 
corporations, limited liability companies, limited 
partnerships, limited liability partnerships, and lim- 
ited liability limited partnerships) must also register 
with the office of the secretary of state." 

- Changed "licensing" to "revenue" in subsection 
(6)(c) because the department of revenue is now 
administering the UBI program. 


Rule 193: 


- Changed the order of the references to other rules 
that may also be helpful (subsection (1)(b)) to put 
them in numerical order. 

- Added language to subsection (1)(d) to clarify that 
the rule does not address "the use tax collection obli- 
gation of seller of goods to Washington customers." 

- Added the phrase "or other information accessible 
to customers" to subsection (102)(d)(vii)(B). 

- Changed the definition of "receive" and "receipt" in 
subsection (202)(a) from "taking possession of tan- 
gible personal property" to "the purchaser first 
either taking physical possession of, or having 
dominion and control over, tangible personal prop- 
erty." 
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- Removed the following sentence from the "shipping 
company" definition in subsection (202)(b)(ii): "In 
the case where a seller or purchaser uses its own 
transportation equipment for delivery, receipt 
occurs at the location where the seller or purchaser's 
own transportation equipment delivers (in the case 
of the seller) or picks up (in the case of a purchaser) 
the goods." 

- Removed the definition of possession in light of 
changing the definition of "receive" and "receipt" in 
subsection (203) and renumbered the rest of Part II 
accordingly. 

- Added a definition of "purchaser" in subsection 
(203)(b)(i) as including "the purchaser's agent or 
designee." 

- Changed the definition of "purchaser's donee,” now 
in subsection (203)(b)(ii), as follows (underlined 
language added and streckeuttanguage deleted 
from proposed definition): 

The term "purchaser's donee" means the a per- 
son to whom the purchaser directs shipment of 
the goods in a gratuitous transfer (e.g., a gift 

- Added a new Example 11 to subsection (203), pro- 
viding: 

Company ABC is located in Washington and 
purchases goods from Company XYZ located 
in Ohio. Company ABC directs Company XYZ 
to ship the goods by a for-hire carrier to a com- 
mercial storage warehouse in Washington. The 
goods will be considered as having been 
received by Company ABC when the goods are 
delivered at the commercial storage warehouse. 
Assuming Company XYZ has nexus, Company 
XYZ is subject to B&O tax and must collect 
retail sales tax on the sale. 

- Changed heading of (204)(b) from "Sales of certain 
itinerant property" to "Sales of motor vehicles, 
watercraft, airplanes, manufactured homes, etc." 

- Added the following language to subsection (301): 
"The place of receipt in a drop shipment transaction 
is where the property is delivered (i.e., the seller's 
customer's location)." 

- Added the following language to the third sentence 
of (301)(d): "or other approved exemption certifi- 
cate." 

- Deleted the following language from subsection 
(304): "The wholesaler has nexus with Washington, 
and the customer receives the property in Washing- 
ton." 

- Added the following language to the fourth sentence 
of Example 11: "because Seller does not have nexus 
with Washington." 

- Added the following language to the fifth sentence 
of Example 11: "because Wholesaler has nexus with 
Washington and Customer receives the parts (i.e., 
the parts are delivered to Customer) in Washing- 
ton." 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
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Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 2, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 7, 2015. 


Dylan Waits 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 14-13-093, 
filed 6/17/14, effective 7/18/14) 


WAC 458-20-101 Tax registration and tax reporting. 
(1) Introduction. This ((seetien)) rule explains tax registra- 
tion and tax reporting requirements for the Washington state 
department of revenue as established in RCW 82.32.030 and 
82.32.045. This ((seetie)) rule discusses who is required to 
be registered, and who must file excise tax returns. This 
((seetien)) rule also discusses changes in ownership requiring 
a new registration, the administrative closure of taxpayer 
accounts, and the revocation and reinstatement of a tax 
reporting account with the department of revenue. Persons 
required to file tax returns should also refer to WAC 458-20- 
104 (Small business tax relief based on volume of business). 
Persons with certain ownership structures (e.g., corporations, 
limited liability companies, limited partnerships, limited lia- 
bility partnerships, and limited liability limited partnerships) 

(2) Persons required to obtain tax registration 
endorsements. Except as provided in (a) of this subsection, 
every person who is engaged in any business activity for 
which the department of revenue is responsible for adminis- 
tering and/or collecting a tax or fee, shall apply for and obtain 
a tax registration endorsement with the department of reve- 
nue. (See RCW 82.32.030.) This endorsement shall be 
reflected on the face of the business person's registrations and 
licenses document. The tax registration endorsement is non- 
transferable, and valid for as long as that person continues in 
business. 

(a) Registration under this ((seetien)) rule is not required 
if all of the following conditions are met: 

(i) The person's value of products, gross proceeds of 
sales, or gross income of the business, from all business 
activities taxable under chapter 82.04 RCW (business and 
occupation tax), is less than twelve thousand dollars per year; 

(ii) A person's gross income from all business activities 
taxable under chapter 82.16 RCW (public utility tax), is less 
than twelve thousand dollars per year; 

(iii) The person is not required to collect or pay to the 
department of revenue retail sales tax or any other tax or fee 
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which the department is authorized to administer and/or col- 
lect; and 

(iv) The person is not otherwise required to obtain a 
license or registration subject to the ((master)) business 
license application procedure provided in chapter 19.02 
RCW. For the purposes of this ((seetien)) rule, the term 
"license or registration" means any agency permit, license, 
certificate, approval, registration, charter, or any form or per- 
mission required by law, including agency rule, to engage in 
any activity. 

(b) The term "tax registration endorsement," as used in 
this ((seetter)) rule, has the same meaning as the term "tax 
registration" or "certificate of registration" used in Title 82 
RCW and other ((seetiens)) rules in chapter 458-20 WAC. 

(c) The term "person" has the meaning given in RCW 
82.04.030. 

(d) The term "tax reporting account number" as used in 
this ((seetien)) rule, is the number used to identify persons 
registered with the department of revenue. 

(3) Requirement to file tax returns. Persons registered 
with the department must file tax returns and remit the appro- 
priate taxes to the department, unless they are placed on an 
"active nonreporting" status by the department. 

(a) The department may relieve any person of the 
requirement to file returns by placing the person in an active 
nonreporting status if all of the following conditions are met: 

(i) The person's value of products (RCW 82.04.450), 
gross proceeds of sales (RCW 82.04.070), or gross income of 
the business (RCW 82.04.080), from all business activities 
taxable under chapter 82.04 RCW (business and occupation 
tax), is less than twenty-eight thousand dollars per year; 

(ii) The person's gross income (RCW 82.16.010) from 
all business activities taxable under chapter 82.16 RCW 
(public utility tax) is less than twenty-four thousand dollars 
per year; and 

(iii) The person is not required to collect or pay to the 
department retail sales tax or any other tax or fee the depart- 
ment is authorized to collect. 

(b) The department will notify those persons it places on 
an active nonreporting status. (A person may request to be 
placed on an active nonreporting status if the conditions of (a) 
of this subsection are met.) 

(c) Persons placed on an active nonreporting status by 
the department are required to timely notify the department if 
their business activities do not meet any of the conditions 
explained in (a) of this subsection. These persons will be 
removed from an active nonreporting status, and must file tax 
returns and remit appropriate taxes to the department, begin- 
ning with the first period in which they do not qualify for an 
active nonreporting status. 

(d) Persons that have not been placed on an active nonre- 
porting status by the department must continue to file tax 
returns and remit the appropriate taxes. 

(4) Examples. The following examples identify a num- 
ber of facts and then state a conclusion. These examples 
should be used only as a general guide. The status of each sit- 
uation must be determined after a review of all facts and cir- 
cumstances. 

(a) Bob Brown is starting a bookkeeping service. The 
gross income of the business is expected to be less than 
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twelve thousand dollars per year. Due to the nature of the 
business activities, Bob is not required to pay or collect any 
other tax which the department is authorized to collect. 

Bob Brown is not required to apply for and obtain a tax 
registration endorsement with the department of revenue. 
The conditions under which a business person may engage in 
business activities without obtaining the tax registration 
endorsement have been met. However, if Bob Brown in some 
future period has gross income exceeding twelve thousand 
dollars per year, he will be required to obtain a tax registra- 
tion endorsement. If Bob's gross income exceeds twenty- 
eight thousand dollars per year, he will be required to file tax 
returns and remit the appropriate taxes. 

(b) Cindy Smith is opening a business to sell books writ- 
ten for children to local customers at retail. The gross pro- 
ceeds of sales are expected to be less than twelve thousand 
dollars per year. 

Cindy Smith must apply for and obtain a tax registration 
endorsement with the department of revenue. While gross 
income is expected to be less than twelve thousand dollars 
per year, Cindy Smith is required to collect and remit retail 
sales tax. 

(c) Alice Smith operates a taxicab service with an aver- 
age gross income of eighteen thousand dollars per year. She 
also owns a management consulting service with an average 
gross income of fifteen thousand dollars per year. Assume 
that Alice is not required to collect or pay to the department 
any other tax or fee the department is authorized to collect. 
Alice qualifies for an active nonreporting status because her 
taxicab income is less than the twenty-four thousand dollar 
threshold for the public utility tax, and her consulting income 
is less than the twenty-four thousand dollar threshold for the 
business and occupation (B&O) tax. If the department of rev- 
enue does not first place her on an active nonreporting status, 
she may request the department to do so. 


(5) Out-of-state businesses. The B&O and public utility 
taxes are imposed on the act or privilege of engaging in busi- 
ness activity within Washington. RCW 82.04.220 and 82.16.- 
020. Out-of-state persons who have established sufficient 
nexus in Washington to be subject to Washington's B&O or 
public utility taxes must obtain a tax registration endorsement 
with this department if they do not satisfy the conditions 
expressed in subsection (2)(a) of this ((seetien)) rule. Out-of- 
state persons required to collect Washington's retail sales or 
use tax, or who have elected to collect Washington's use tax, 
even though not statutorily required to do so, must obtain a 
tax registration endorsement. 

(( ; ; : 

eae hatisdi ‘ated heini 
ACHVIOS 1 their-comp HiaHOnS for determining hether the 
hPa thresholds F a in subsection (2)(a)G) and 

(6))) Out-of-state persons making sales into or doing 
business within Washington should also refer to the follow- 
ing rules in chapter 458-20 WAC for a discussion of their tax 
reporting responsibilities: 

((@)) (a) WAC 458-20-103 (Time and place of sale); 


((@)) (b) WAC 458-20-193 (Inbound and outbound 
interstate sales of tangible personal property); 
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((ŒÐ)) (c) WAC 458-20-193D (Transportation, commu- 
nication, public utility activities, or other services in inter- 
state or foreign commerce); 

(6) (d) WAC 458-20-194 (Doing business inside and 
outside the state); and 

(6) (e) WAC 458-20-221 (Collection of use tax by 
retailers and selling agents). 

(6) Registration procedure. The state of Washington 
initiated the unified business identifier (UBI) program to sim- 
plify the registration and licensing requirements imposed on 
the state's business community. Completion of the ((measter)) 
business license application enables a person to register or 
license with several state agencies, including the department 
of revenue, using a single form. The person will be assigned 
one unified business identifier number, which will be used 
for all state agencies participating in the UBI program. The 
department may assign the unified business identifier number 
as the taxpayer's revenue tax reporting account number, or it 
may assign a different or additional number as the revenue 
tax reporting account number. 

(a) Persons completing the ((measter)) business license 
application will be issued a registrations and licenses docu- 
ment. The face of this document will list the registrations and 
licenses (endorsements) which have been obtained. 

(b) The department of revenue does not charge a regis- 
tration fee for issuing a tax registration endorsement. Persons 
required to complete a ((miaster)) business license application 
may, however, be subject to other fees. 

(c) While the UBI program is administered by the 
department of ((Heensing,-master)) revenue, business license 
applications are available at any participating UBI service 
provider location. The following agencies of the state of 
Washington participate in the UBI program (see RCW 
19.02.050 for a more complete listing of participating agen- 
cies): 

(i) The office of the secretary of state; 

(ii) The department of licensing; 

(iii) The department of employment security; 

(iv) The department of labor and industries; 

(v) The department of revenue. 

(7) Temporary revenue registration certificate. A 
temporary revenue registration certificate may be issued to 
any person who operates a business of a temporary nature. 

(a) Temporary businesses, for the purposes of registra- 
tion, are those with: 

(i) Definite, predetermined dates of operation for no 
more than two events each year with each event lasting no 
longer than one month; or 

(ii) Seasonal dates of operation lasting no longer than 
three months. However, persons engaging in business activi- 
ties on a seasonal basis every year should refer to subsection 
(8) of this ((seetion)) rule. 

(b) Each temporary registration certificate is valid for a 
single event. Persons that subsequently make sales into 
Washington may incur additional tax liability. Refer to WAC 
458-20-193 (Inbound and outbound interstate sales of tangi- 
ble personal property) for additional information on tax 
reporting requirements. It may be required that a tax registra- 
tion endorsement be obtained, in lieu of a temporary registra- 
tion certificate. See subsection (2) of this ((seetten)) rule. 
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(c) Temporary revenue registration certificates may be 
obtained by making application at any participating UBI 
agency office, or by completing a seasonal registration form. 

(8) Seasonal revenue tax reporting accounts. Persons 
engaging in seasonal business activities which do not exceed 
two quarterly reporting periods each calendar year may be 
eligible for a tax reporting account with a seasonal reporting 
status. This is a permanent account until closed by the tax- 
payer. The taxpayer must specify in which quarterly report- 
ing periods he or she will be engaging in taxable business 
activities. The quarterly reporting periods in which the tax- 
payer is engaging in taxable business activities may or may 
not be consecutive, but the same quarterly period or periods 
must apply each year. The taxpayer is not required to be 
engaging in taxable business activities during the entire 
period. 

The department will provide and the taxpayer will be 
required to file tax returns only for the quarterly reporting 
periods specified by the taxpayer. Examples of persons which 
may be eligible for the seasonal reporting status include per- 
sons operating Christmas tree and/or fireworks stands. Per- 
sons engaging in taxable business activities in more than two 
quarterly reporting periods in a calendar year will not qualify 
for the seasonal reporting status. 

(9) Display of registrations and licenses document. 
The taxpayer is required to display the registrations and 
licenses document in a conspicuous place at the business 
location for which it is issued. 

(10) Multiple locations. A registrations and licenses 
document is required for each place of business at which a 
taxpayer engages in business activities for which the depart- 
ment of revenue is responsible for administering and/or col- 
lecting a tax or fee, and any main office or principal place of 
business from which excise tax returns are to be filed. This 
requirement applies to locations both within and without the 
state of Washington. 

(a) For the purposes of this subsection, the term "place of 
business" means: 

(i) Any separate establishment, office, stand, cigarette 
vending machine, or other fixed location; or 

(ii) Any vessel, train, or the like, at any of which the tax- 
payer solicits or makes sales of tangible personal property, or 
contracts for or renders services in this state or otherwise 
transacts business with customers. 

(b) A taxpayer wishing to report all tax liability on a sin- 
gle excise tax return may request a separate registrations and 
licenses document for each location. The original registra- 
tions and licenses document shall be retained for the main 
office or principal place of business from which the returns 
are to be filed, with additional documents obtained for all 
branch locations. All registrations and licenses documents 
will reflect the same tax reporting account number. 

(c) A taxpayer desiring to file a separate excise tax return 
covering a branch location, or a specific construction con- 
tract, may apply for and receive a separate revenue tax report- 
ing account number. A registrations and licenses document 
will be issued for each tax reporting account number and will 
represent a separate account. 

(d) A ((master)) business license application must be 
completed to obtain a separate registrations and licenses doc- 
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ument, or revenue tax reporting account number, for a new 
location. 

(11) Change in ownership. When a change in owner- 
ship of a business occurs, the new owner must apply for and 
obtain a new registrations and licenses document. The origi- 
nal document must be destroyed, and any further use of the 
tax reporting account number for tax purposes is prohibited. 

(a) A "change in ownership," for purposes of registra- 
tion, occurs upon but is not limited to: 

(i) The sale of a business by one individual, firm or cor- 
poration to another individual, firm or corporation; 

(ii) The dissolution of a partnership; 

(iii) The withdrawal, substitution, or addition of one or 
more partners where the general partnership continues as a 
business organization and the change in the composition of 
the partners is equal to or greater than fifty percent; 

(iv) Incorporation of a business previously operated as a 
partnership or sole proprietorship; 

(v) Changing from a corporation to a partnership or sole 
proprietorship; or 

(vi) Changing from a corporation, partnership or sole 
proprietorship to a limited liability company or a limited lia- 
bility partnership. 

(b) For the purposes of registration, a "change in owner- 
ship" does not occur upon: 

(i) The sale of all or part of the common stock of a cor- 
poration; 

(ii) The transfer of assets to an assignee for the benefit of 
creditors or upon the appointment of a receiver or trustee in 
bankruptcy; 

(iii) The death of a sole proprietor where there will be a 
continuous operation of the business by the executor, admin- 
istrator, or trustee of the estate or, where the business was 
owned by a marital community or registered domestic part- 
nership, by the surviving spouse or surviving domestic part- 
ner of the deceased owner; 

(iv) The withdrawal, substitution, or addition of one or 
more partners where the general partnership continues as a 
business organization and the change in the composition of 
the partners is less than fifty percent; or 

(v) A change in the trade name under which the business 
is conducted. 

(c) While changes in a business entity may not result in a 
"change in ownership," the completion of a new ((master)) 
business license application may be required to reflect the 
changes in the registered account. 

(12) Change in location. Whenever the place of busi- 
ness is moved to a new location, the taxpayer must notify the 
department of the change. A new registrations and licenses 
document will be issued to reflect the change in location. 

(13) Lost registrations and licenses documents. If any 
registrations and licenses document is lost, destroyed or 
defaced as a result of accident or of natural wear and tear, a 
new document will be issued upon request. 

(14) Administrative closure of taxpayer accounts. The 
department may, upon written notification to the taxpayer, 
close the taxpayer's tax reporting account and rescind its tax 
registration endorsement whenever the taxpayer has reported 
no gross income and there is no indication of taxable activity 
for two consecutive years. 
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The taxpayer may request, within thirty days of notifica- 
tion of closure, that the account remain open. A taxpayer may 
also request that the account remain open on an "active non- 
reporting" status if the requirements of subsection (3)(a) of 
this ((seetien)) rule are met. The request shall be reviewed by 
the department and if found to be warranted, the department 
will immediately reopen the account. The following are 
acceptable reasons for continuing as an active account: 

(a) The taxpayer is engaging in business activities in 
Washington which may result in tax liability. 

(b) The taxpayer is required to collect or pay to the 
department of revenue a tax or fee which the department is 
authorized to administer and/or collect. 

(c) The taxpayer has in fact been liable for excise taxes 
during the previous two years. 

(15) Reopening of taxpayer accounts. A business per- 
son choosing to resume business activities for which the 
department of revenue is responsible for administering and/or 
collecting a tax or fee, may request a previously closed 
account be reopened. The business person must complete a 
new ((master)) business license application. When an 
account is reopened a new registrations and licenses docu- 
ment, reflecting a current tax registration endorsement, shall 
be issued. Persons requesting the reopening of an account 
which had previously been closed due to a revocation action 
should refer to subsection (16) of this ((seetten)) rule. 

(16) Revocation and reinstatement of tax registration 
endorsements. Actions to revoke tax registration endorse- 
ments must be conducted by the department pursuant to the 
provisions of chapter 34.05 RCW, the Administrative Proce- 
dure Act, and the taxpayers bill of rights of chapter 82.32A 
RCW. Persons should refer to WAC 458-20-10001, Adju- 
dicative proceedings—Brief adjudicative proceedings— 
Wholesale and retail cigarette license revocation/suspen- 
sion—Certificate of registration (tax registration endorse- 
ment) revocation, for an explanation of the procedures and 
processes pertaining to the revocation of tax registration 
endorsements. 

(a) The department of revenue may, by order, revoke a 
tax registration endorsement if: 

(i) Any tax warrant issued under the provisions of RCW 
82.32.210 is not paid within thirty days after it has been filed 
with the clerk of the superior court; or 

(ii) The taxpayer is delinquent, for three consecutive 
reporting periods, in the transmission to the department of 
retail sales tax collected by the taxpayer; or 

(iii) Either: 

(A) The taxpayer was convicted of violating RCW 
82.32.290(4) and continues to engage in business without 
fully complying with RCW 82.32.290 (4)(b)(1) through (iii); 
or 

(B) A person convicted of violating RCW 82.32.290(4) 
is an owner, officer, director, partner, trustee, member, or 
manager of the taxpayer, and the person and taxpayer have 
not fully complied with RCW 82.32.290 (4)(b)(i) through 
(iii). 

For purposes of (a)(iii) of this subsection, the terms 
"manager," "member," and "officer" mean the same as 
defined in RCW 82.32.145. 
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(b) The revocation order will be, if practicable, posted in 
a conspicuous place at the main entrance to the taxpayer's 
place of business. The department may also post a copy of the 
revocation order in any public facility, as may be allowed by 
the public entity that owns or occupies the facility. The revo- 
cation order posted at the taxpayer's place of business must 
remain posted until the tax registration endorsement has been 
reinstated or the taxpayer has abandoned the premises. A 
revoked endorsement will not be reinstated until: 

(i) The amount due on the warrant has been paid, or sat- 
isfactory arrangements for payment have been approved by 
the department, and the taxpayer has posted with the depart- 
ment a bond or other security in an amount not exceeding 
one-half the estimated average annual liability of the tax- 
payer; or 

(ii) The taxpayer and, if applicable, the owner, officer, 
director, partner, trustee, member, or manager of the taxpayer 
who was convicted of violating RCW 82.32.290(4) are in full 
compliance with RCW 82.32.290 (4)(b)(i) through (iii), if the 
tax registration endorsement was revoked as described in 
(a)(iii) of this subsection. 

(c) It is unlawful for any taxpayer to engage in business 
after its tax registration endorsement has been revoked. 

(17) Penalties for noncompliance. The law provides 
that any person engaging in any business activity, for which 
registration with the department of revenue is required, shall 
obtain a tax registration endorsement. 

(a) The failure to obtain a tax registration endorsement 
prior to engaging in any taxable business activity constitutes 
a gross misdemeanor. 

(b) Engaging in business after a tax registration endorse- 
ment has been revoked by the department constitutes a Class 
C felony. 

(c) Any tax found to have been due, but delinquent, and 
any tax unreported as a result of fraud or misrepresentation, 
may be subject to penalty as provided in chapter 82.32 RCW, 
WAC 458-20-228 and 458-20-230. 


AMENDATORY SECTION (Amending WSR 10-06-070, 
filed 2/25/10, effective 3/28/10) 


WAC 458-20-193 (Gixbeund-and-eutbeund)) Inter- 
state sales of tangible personal property. (1) Introduction. 
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ness-of making sales_this person _has the distinet burden of 
assectated 4 anyway with the _ sates intethis_state-Onee 
nexus-has-been-established ital continue throughout the 


statutery_period ef REW 82 32.050 fiptefive-years), not- 
i4 Gne thatthei site wehied 4 


tionshouldreferto WAC 458-20-194 Fhe fohowingactivi 
tes-are-examples-_of sufficrentitexus_in Washington forthe 
B&O-+taxte-apph: 

Fhe -goods-aretoeatedin-Washingten atthetimeof 
ee ren ee ena 


H r loealoutlet-orother 
plaee-ofbusinessnthis-state-whiehsutHizednany ways 


such-as-inreceiving-the-order, TTE E 


G58 a oe a i 
&+)-Fhe-cut-ef state seHer_either-directly or by-aa-egent 

orother representative, performs sienficant servicesin tela 

Hen te-establshment er maintenance of sales inte the state, 


A ARC TUS URSA OR Sl 


aa eaa alene oni 
(vi) Fhe-out-of-state-seller either direetly oby amagent 


(d See - WAC 458-208 for ex nleuntion oF sales tae 
exemption in respeet to charges for labor and materials in the 
repair cleaning or atterine of tansible personal preperty fer 
nonresidents when the repaired property_is delivered tothe 
purchaser-atan out-ef state point 
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is-disasseciated from the mstate-acthity, it must coleet the 
use-tax fromthe buyer. 


inthis stateA seller is required te-payor- coHect and remit the 
tax mpesed by chapter 82 12 RCW + within this _state +t 


direethy-or by-any-agent or other representative: 
fa} Has—orrutilizes_any_office_distribution_-housesales 
; 5 : i | busi 


ness; OF 


(b Maitains-anyinventory_orsteck of goods forsate-or 
fe} Resularhseheits-orders-whetheror not such-_orders 


G -Fheuse-taxis-tnpesed pen thease, including ser 
age preparatory _to-use inthis state; of alltangible personal 


untess-specificall exempt by -statuteThe out-of state seller 

mrayhave nexuste+equire the -coleetion-o fuse tax without 
. f 

seis a 7 oe Hee is he SEHE gi xien 

of Washington's-eonstimer market (See WAC 458-29 99 by. 

(ti) Every person whe engages in this state in the busi- 


seling agent for-unregis- 


nerandte the extentset forth in WAC 458-209-224- 
HHE Ob oehses Feo Horreen 


plesshow-howtheprovisions-ofthis-sectionrelatingto-nter- 
OP n TE E will apply when the 


Se ee ence eee oe 
ments-and thatthe scHer did not manufacture the items being 


sold. 

fa} CompanyA_is—leeated in _Washington t-seHs 
j : -Company Bis teeated 
in-Califernia-and it purchasesmachine-parts from Company 


whetherthe-soeds-are 


ele-te-make-delvery_t is +mmeaterial 
a SE reas 


Beyerd perre egos Hasina sh Gin 


(b)-Company A, above; sips die parie by ator hisein 
eo ee r Gina was 


e TEOR e a ae ea 


recetred-at either Company B's_out-of state location or any 
etherpleeeoutside Washington state tis tmimatertat 


whetherthe-shipmentis_freisht prepaid or freteht collect 
state-sale- 


Permanent 


Washington State Register, Issue 15-15 


Washington's 
resale-by-Company B- Washington's-retaisates-taxatso 
applies- 


FRR EA pioke: e i a ra oie 


A a IOE EN 


Pee Sens nea aarea Washineton's retai sales 
tax-alse-appHes- 


fe} Washinetenawil nettax the transactions the above 
examplesa}and{b}if Company A mats the parts teCon- 
pany B-rather than-using Hts-own-vehicles or aforhire carrier 


fer-out-of- state receipt By_contrast, Washington will tax the 
SNe | ay if 


applies te-the latter two examples-and-if the parts are- not pur- 
chased for resale by Company B then tetat sales taxavitt alse 
apply: 
Buyer Cavheisteeated in Alaska purchases -parts for 
its-own-use in Adaskafrom Seller D-whoe-istocated in -Wash- 
ineten_Buyer-C specifies te the seHer that the parts-are tobe 
eis Sel ra SR Eee nN Oa Fhebuyer 
has-enteredinte-eawritter_contract for the carrier te inspect 
the-parts-atthe Seattle deek the sale is -subjecttethe B&O 
c4 E REW 
8208-0269- ee 


cn aL cine ae a a a IE 
documents- 


fa} Company “Ais located in California sels machine 


parts-atretatlandwhelesale-Company Bs located in Wash- 
ise best > Company Auses ts aig far fi deli j the 
this-state-The-saleis-subjecttethe retail sales and B&O tax 
ifthe seHer-has-nexus_orusetaxdf nexus is net present 

(b)-Company A, abeveships the parts bya for-hire eat 
rier te-Company Bin Washington The sooeds_are not 
accepted by-CompanyB anti the -seeds-_arrhve 1 -Washine— 
ton-Fhe sale is subjeettothe retail sales orusetaxandis alse 
subject to the B&O tax ifthe seller has nexus it Washington 
It-is- immaterial whetherthe shipmentis freight prepaid or 
freight eceHeet 

{e}Company Babeve_hasits employees-or agents pick 


up-the-parts-at Company A's- California plant and transperts 
them-inte-Washineten Company A is net required to-coHeet 
sales-ortusetax_and is net Hable fer B&O tax on the sale of 
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time-of firstuse-of the parts in -Washinsten. 

{d Company B,above,hires_a-_carrier to_transpert the 
parts-_from _Califernia—Company B authorizes the -cartier_or 
oaet se ante ra com aha ee 


en these-sales—Company Bis subject tousetax_on the first 
D Washi 


fe} Company B above; instructs Company A-te-deliver 
the-machine-parts_to-a_freieht 


panyB The freieht consolidator dees not have-autherity to 
receive the -goods-as-agent for Company B- Reeeipt-will not 


ton Company Ais required te-coHeet retail sales_ortusetax 
and is_able for B&O tax +f Company A _has _ nexus for this 
sale—Fhe-mere-deliveryte-a_conseldateror_forhire cartier 
whe-sretacting asthe buyer's reeening agents tot receipt 
bythe buyer. 
()-Fransactions-exampltesH ta} and 4 Hib Hwittatse 
betaxable +f Company A-mads the parts te-Company B for 
reeeiptin Washington rather thanmiusing tts own vehicles ora 
for-hire-carrier—Fhe tax will centinvete-apph- even if Com- 
pany B for somereasen sends_the parts te-ateeation outside 
Washingten-after the -partswere-aceepted in-Washingten- 
eli Ee T E EO e EO ae 


(h)} Eompany-XsoeatednrOhio-and-has-no—offiee; 


employees,_or other agents located in_Washington of any 


by mailan- order from Company ¥ for parts-which-are-to-be 

leeation Company purchases the 
parts-from Company Z-whe-is leeated in Washineton and 
a quesis Pa parts-be ee ped oe = esas 
subject io B&O tax or required to-coHeet retat_satestax, 


everthe_partsitWashiieten Company 4 imayaceepta 
resale-certificate (WAC 45820-1024) for sales made before 


WSR 15-15-025 


January 2010-ora Streamlined Sales-and Use FaxAsree- 


ment Certificate-of Exemption era Multistate Tax Commis- 
sion Exemption Certificate (WAC 458-20 102) for sales 
made—on-orafter january, 2010 from Company whieh 
will bear-the registration sumber issued bythe state-of Ohio- 
Company is required to-payuse taxon the -valie-ofthe 


parts—Eventheugh resale certifieates-are netongerused after 

December 3 2009- they must be kept on file by Company Z 

for-five-years-from the date oflastuse-or December 3 2014. 
Company ABC isoeated in Washington and ptr 

reeeHing the order, Company XYZ ships-the goods by «for 

hire-earrterte-a-puble 

wilbe-considered-_as_havine been received by Company 


A 


he BED ies ai thet ue eas nekas toe E 


§} P&S Department Stores_has_tetait sterestoeated in 
Washington Oregonand in -severat other states_john Dee 


eee paucias Fonni, PO ao 


him by P&S. fines the purchase using a erodit erd issuedkto 
creditcard billings are sent to him at his Washington address. 


6) JEF Bed is T cae sinte oF ean ne 


i gnanu erates Spee ae: PE Oa ReRe e 
a a ee ee 
atthe JET manufacture site-whoreviews-qualityeontrolof 
the-preduct during fabrication He alse inspeets_the product 

igen | for shi Washi ERS 


not-subject-to-B&-O tax-on-the-sales-te-AIR-AIR receives-the 
parts in _Kansas-irrespective that JET may be shown asthe 


aa pe aD aL eo Ele EE! 


defects) 

(a) This rule explains the application of the business and 
occupation (B&Q) and retail sales taxes to interstate sales of 
tangible personal property. In general, Washington imposes 
its B&O and retail sales taxes on sales of tangible personal 
property if the seller has nexus with Washington and the sale 
occurs in Washington. 

(b) The following rules may also be helpful: 

(i) WAC 458-20-178 Use tax and the use of tangible per- 
sonal property. 

Gi) WAC 458-20-193C Imports and exports—Sales of 
goods from or to persons in foreign countries. 

Gii) WAC 458-20-193D_ Transportation, communica- 
tion, public utility activities, or other services in interstate or 
foreign commerce. 

(iv) WAC 458-20-221 Collection of use tax by retailers 
and selling agents. 

(c) Examples included in this rule identify a number of 
facts and then state a conclusion; they should be used only as 
a general guide. The tax results of all situations must be deter- 
mined after a review of all the facts and circumstances. 
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(d) This rule does not cover sales of intangibles or ser- 
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(d) In-state activities. Even if a person does not have 


vices and does not address the use tax obligation of a pur- 
chaser of goods in Washington (see WAC 458-20-178) or the 


property or employees in Washington, the person is physi- 
cally present in Washington when the person, either directly 


use tax collection obligation of out-of-state sellers of goods 


or through an agent or other representative, engages in activ- 


to Washington customers when sellers are not otherwise lia- 
ble to collect and remit retail sales tax (see WAC 458-20- 


ities in this state that are significantly associated with the per- 
son's ability to establish or maintain a market for its products 


221). 

(e) For purposes of this rule, the term "tangible personal 
property" means personal property that can be seen, weighed, 
measured, felt, or touched or that is in any other manner per- 


ceptible to the senses, but does not include steam, electricity, 
or electrical energy. It includes prewritten computer software 


in Washington. It is immaterial that the activities that estab- 
lish nexus are not significantly associated with a particular 


sale into this state. 

For purposes of this rule, the term "agent or other repre- 
sentative" includes an employee, independent contractor, 
commissioned sales representative, or other person acting 


(as such term is defined in RCW 82.04.215) in tangible form. 


either at the direction of or on behalf of another. 


However, this rule does not address electronically delivered 
prewritten computer software or remote access software. 

(2) Organization of rule. This rule is divided into three 
parts: 

(a) Part I - Nexus standard for sales of tangible personal 
property; 

(b) Part II - Sourcing sales of tangible personal property; 
and 

(c) Part II - Drop shipment sales. 


Part I - Nexus Standard for Sales of Tangible Personal 
Property 


(101) Introduction. The nexus standard described here 
is provided in RCW 82.04.067(6) and is used to determine 
whether a person who sells tangible personal property has 
nexus with Washington for B&O and retail sales tax pur- 
poses. The economic nexus standard under RCW 82.04.067 
(1) through (5) (as further described in WAC 458-20-19401) 
does not apply to the activity of selling tangible personal 
property and is, therefore, not addressed in this rule. Further, 
Public Law 86-272 (15 U.S.C. Sec. 381 et seg.) applies only 
to taxes on or measured by net income. Washington's B&O 
tax is measured by gross receipts. Consequently, Public Law 
86-272 does not apply. 


(102) Nexus. A person who sells tangible personal prop- 
erty is deemed to have nexus with Washington if the person 


has a physical presence in this state, which need only be 
demonstrably more than the slightest presence. RCW 
82.04.067(6). 

a) Physical presence. A person is physicall 
this state if: 

(i) The person has property in this state; 

(ii) The person has one or more employees in this state; 


resent in 


A person performing the following nonexclusive list of 
activities, directly or through an agent or other representative, 
generally is performing activities that are significantly asso- 
ciated with establishing or maintaining a market for a per- 
son's products in this state: 

(i) Soliciting sales of goods in Washington; 

(ii) Installing, assembling, or repairing goods in Wash- 
ington; 

iii) Constructing, installing, repairing, or maintainin 
real property or tangible personal property in Washington; 

(iv) Delivering products into Washington other than by 
mail or common carrier; 

(v) Having an exhibit at a trade show to maintain or 
establish a market for one's products in the state (but not 
merely attending a trade show): 

(vi) An online seller having a brick-and-mortar store in 
this state accepting returns on its behalf; 

(vii) Performing activities designed to establish or main- 
tain customer relationships including, but not limited to: 

(A) Meeting with customers in Washington to gather or 
provide product or marketing information, evaluate customer 
needs, or generate goodwill; or 

(B) Being available to provide services associated with 
the product sold (such as warranty repairs, installation assis- 
tance or guidance, and training on the use of the product), if 
the availability of such services is referenced by the seller in 
its marketing materials, communications, or other informa- 
tion accessible to customers. 

(103) Effect of having nexus. A person selling tangible 
personal property that has nexus with Washington is subject 
to B&O tax on that person's retail and wholesale sales, and is 
responsible for collecting and remitting retail sales tax on that 
person's sales of tangible personal property sourced to Wash- 
ington, unless a specific exemption applies. 


or 
(iii) The person, either directly or through an agent or 


(104) Trailing nexus. RCW 82.04.220 provides that for 
B&O tax purposes a person who stops the business activity 


other representative, engages in activities in this state that are 


that created nexus in Washington continues to have nexus for 


significantly associated with the person's ability to establish 


the remainder of that calendar year, plus one additional calen- 


or maintain a market for its products in Washington. 

(b) Property. A person has property in this state if the 
person owns, leases, or otherwise has a legal or beneficial 
interest in real or personal property in Washington. 

(c) Employees. A person has employees in this state if 
the person is required to report its employees for Washington 
unemployment insurance tax purposes, or the facts and cir- 


dar year (also known as "trailing nexus"). The department 
applies the same trailing nexus period for retail sales tax and 
other taxes reported on the excise tax return. 


Part II - Sourcing Sales of Tangible Personal Property 


(201) Introduction. RCW 82.32.730 explains how to 
determine where a sale of tangible personal property occurs 


cumstances otherwise indicate that the person has employees 


based on "sourcing rules" established under the streamlined 


in the state. 
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rental of tangible personal property are beyond the scope of 
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tion. Because "receive" and "receipt" do not include posses- 


this rule, as are the sourcing rules for "direct mail," "advertis- 


sion by the shipping company, the purchaser receives the 


ing and promotional direct mail," or "other direct mail" as 


goods when the goods arrive at the purchaser's out-of-state 


such terms are defined in RCW 82.32.730. See RCW 


location and not when the shipping company takes posses- 


82.32.730 for further explanation of the sourcing rules for 
those particular transactions. 


(202) Receive and receipt. 


(a) Definition. "Receive" and "receipt" mean the pur- 
p p 


sion of the goods in Washington. The sale is not subject to 
B&O and retail sales tax. 


(b) Place of receipt. If the sourcing rule explained in (a) 
of this subsection does not apply, the sale is sourced to the 


chaser first either taking physical possession of, or having 


location where receipt by the purchaser or purchaser's donee, 


dominion and control over, tangible personal property. 

(b) Receipt by a shipping company. 

(i) "Receive" and "receipt" do not include possession by 
a shipping company on behalf of the purchaser, regardless of 
whether the shipping company has the authority to accept and 


designated as such by the purchaser, occurs, including the 
location indicated by instructions for delivery to the pur- 
chaser or purchaser's donee, as known to the seller. 

(i) The term "purchaser" includes the purchaser's agent 
or designee. 


inspect the goods on behalf of the purchaser. 
(ii) A "shipping company" for purposes of this rule 


(ii) The term "purchaser's donee" means a person to 


means a separate legal entity that ships, transports, or delivers 


whom the purchaser directs shipment of goods in a gratuitous 
transfer (e.g., a gift recipient). 


tangible personal property on behalf of another, such as a 
common carrier, contract carrier, or private carrier either 
affiliated (e.g., an entity wholly owned by the seller or pur- 
chaser) or unaffiliated (e.g., third-party carrier) with the seller 
or purchaser. A shipping company is not a division or branch 
of a seller or purchaser that carries out shipping duties for the 
seller or purchaser, respectively. Whether an entity is a "ship- 
ping company" for purposes of this rule applies only to sourc- 
ing sales of tangible personal property and does not apply to 
whether a "shipping company" can create nexus for a seller. 

(203) Sourcing sales of tangible personal property - 
In general. The following provisions in this subsection apply 
to sourcing sales of most items of tangible personal property. 

(a) Business location. When tangible personal property 
is received by the purchaser at a business location of the 
seller, the sale is sourced to that business location. 

Example 1. Jane is an Idaho resident who purchases tan- 
gible personal property at a retailer's physical store location 
in Washington. Even though Jane takes the property back to 
Idaho for her use, the sale is sourced to Washington because 
Jane received the property at the seller's business location in 
Washington. 

Example 2. Department Store has retail stores located in 
Washington, Oregon, and in several other states. John, a 
Washington resident, goes to Department Store's store in 
Portland, Oregon to purchase luggage. John takes possession 
of the luggage at the store. Although Department Store has 
nexus with Washington through its Washington store loca- 
tions, Department Store is not liable for B&O tax and does 
not have any responsibility to collect Washington retail sales 


(iii) Commercial law delivery terms, and the Uniform 
Commercial Code's provisions defining sale or where risk of 
loss passes, do not determine where the place of receipt 
occurs. 

(iv) The seller must retain in its records documents used 
in the ordinary course of the seller's business to show how the 


seller knows the location of where the purchaser or pur- 
chaser's donee received the goods. Acceptable proof 


includes, but is not limited to, the following documents: 

(A) Instructions for delivery to the seller indicating 
where the purchaser wants the goods delivered, provided on 
a sales contract, sales invoice, or any other document used in 
the seller's ordinary course of business showing the instruc- 
tions for delivery: 

(B) If shipped by a shipping company, a waybill, bill of 
lading or other contract of carriage indicating where delivery 
occurs; or 

(C) If shipped by the seller using the seller's own trans- 
portation equipment, a trip-sheet signed by the person mak- 
ing delivery for the seller and showing: 

e The seller's name and address; 

e The purchaser's name and address; 

e The place of delivery, if different from the purchaser's 
address; and 

e The time of delivery to the purchaser together with the 
signature of the purchaser or its agent acknowledging receipt 
of the goods at the place designated by the purchaser. 

Example 5. John buys luggage from a Department Store 
that has nexus with Washington (as in Example 2), but has 


tax on this transaction because the purchaser, John, took pos- 


the store ship the luggage to John in Washington. Department 


session of the luggage at the seller's business location outside 


Store has nexus with Washington, and receipt of the luggage 


of Washington. 
Example 3. An out-of-state purchaser sends its own 


by John occurred in Washington. Department Store owes 
Washington retailing B&O tax and must collect Washington 


trucks to Washington to receive goods at a Washington-based 


retail sales tax on this sale. 


seller and to immediately transport the goods to the pur- 
chaser's out-of-state location. The sale occurs in Washington 
because the purchaser receives the goods in Washington. The 
sale is subject to B&O and retail sales tax. 

Example 4. The same purchaser in Example 3 uses a 


Example 6. Parts Store is located in Washington. It sells 
machine parts at retail and wholesale. Parts Collector is 


located in California and buys machine parts from Parts 
Store. Parts Store ships the parts directly to Parts Collector in 


California, and Parts Collector takes possession of the 


wholly owned affiliated shipping company (a legal entity 


machine parts in California. The sale is not subject to B&O or 


separate from the purchaser) to pick up the goods in Wash- 


retail sales taxes in this state because Parts Collector did not 


ington and deliver them to the purchaser's out-of-state loca- 


receive the parts in Washington. 
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Example 7. An out-of-state seller with nexus in Wash- 
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subsection do not apply. In those cases, please refer to the 


ington uses a third-party shipping company to ship goods to a 


provisions of RCW 82.32.730 (1)(c) through (e). 


customer located in Washington. The seller first delivers the 
goods to the shipping company outside Washington using its 
own transportation equipment. Even though the shipping 
company took possession of the goods outside of Washing- 
ton, possession by the shipping company is not receipt by the 
purchaser for Washington tax purposes. The sale is subject to 
B&O and retail sales tax in this state because the purchaser 
has taken possession of the goods in Washington. 


Example 8. A Washington purchaser's affiliated ship- 


(204) Sourcing sales of certain types of property. 

(a) Sales of commercial aircraft parts. As more partic- 
ularly provided in RCW 82.04.627, the sale of certain parts to 
the manufacturer of a commercial airplane in Washington is 
deemed to take place at the site of the final testing or inspec- 
tion. 

(b) Sales of motor vehicles, watercraft, airplanes, 
manufactured homes, etc. Sales of the following types of 
property are sourced to the location at or from which the 


ping company arranges to pick up goods from an out-of-state 


property is delivered in accordance with RCW 82.32.730 


seller at its out-of-state location, and deliver those goods to 
the Washington purchaser's Yakima facility. The affiliated 
shipping company has the authority to accept and inspect the 


(7)(a) through (c): Watercraft; modular, manufactured, or 
mobile homes; and motor vehicles, trailers, semi-trailers, or 
aircraft that do not qualify as "transportation equipment" as 


goods prior to transport on behalf of the buyer. When the 
affiliated shipping company takes possession of the goods 
out-of-state, the Washington purchaser has not received the 


defined in RCW 82.32.730. See WAC 458-20-145 (2)(b) for 
further information regarding the sourcing of these sales. 


(c) Sales of flowers and related goods by florists. Sales 


goods out-of-state. Possession by a shipping company on 
behalf of a purchaser is not receipt for purposes of this rule, 


by a "florist" are subject to a special origin sourcing rule. For 
specific information concerning "florist sales," who qualifies 


regardless of whether the shipping company has the authority 


as a "florist," and the related sourcing rules, see RCW 


82.32.730 (7)(d) and (9)(e) and WAC 458-20-158. 


to accept and inspect the goods on behalf of the buyer. 
Receipt occurs when the buyer takes possession of the goods 
in Washington. The sale is subject to B&O and retail sales tax 
in this state. 


Example 9. An instate seller arranges for shipping its 


Part III - Drop Shipments 


(301) Introduction. A drop shipment generally involves 
two separate sales. A person (the seller) contracts to sell tan- 


goods to an out-of-state purchaser by first delivering its 
goods to a Washington-based shipping company at its Wash- 


gible personal property to a customer. The seller then con- 
tracts to purchase that property from a wholesaler and 


ington location for further transport to the out-of-state cus- 


instructs that wholesaler to deliver the property directly to the 


tomer's location. Possession of the goods by the shipping 


seller's customer. The place of receipt in a drop shipment 


company in Washington is not receipt by the purchaser for 


transaction is where the property is delivered (1.e., the seller's 


Washington tax purposes, and the sale is not subject to B&O 


customer's location). Below is a diagram of a basic drop ship- 


and retail sales tax in Washington. 


Example 10. An out-of-state manufacturer/seller_of a 
bulk good with nexus in Washington sells the good to a 
Washington-based purchaser in the business of selling small 
quantities of the good under its own label in its own packag- 
ing. The purchaser directs the seller to deliver the goods to a 
third-party packaging plant located out-of-state for repackag- 
ing of the goods in the purchaser's own packaging. The pur- 
chaser then has a third-party shipping company pick up the 
goods at the packaging plant. The Washington purchaser 
takes constructive possession of the goods outside of Wash- 
ington because it has exercised dominion and control over the 
goods by having them repackaged at an out-of-state packag- 
ing facility before shipment to Washington. The sale is not 
subject to B&O and retail sales tax in this state because the 
purchaser received the goods outside of Washington. 


Example 11. Company ABC is located in Washington 
and purchases goods from Company XYZ located in Ohio. 
Company ABC directs Company XYZ to ship the goods by a 
for-hire carrier to a commercial storage warehouse in Wash- 
ington. The goods will be considered as having been received 
by Company ABC when the goods are delivered at the com- 
mercial storage warehouse. Assuming Company XYZ has 
nexus, Company XYZ is subject to B&O tax and must collect 
retail sales tax on the sale. 


(c) Other sourcing rules. There may be unique situa- 


tions where the sourcing rules provided in (a) and (b) of this 
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ment transaction: 


2. Seller 
orders goods 
from 
Wholesaler for 
delivery to 
Customer 


3. Wholesaler 
delivers goods 
to Customer 


1. Customer 
orders goods 


from Seller 


The following sections discuss the taxability of drop 
shipments in Washington when: 
(a) The seller and wholesaler do not have nexus; 
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(b) The seller has nexus and the wholesaler does not; 


(c) The wholesaler has nexus and the seller does not; and 


(d) The seller and wholesaler both have nexus. In each of 
the following scenarios, the customer receives the property in 
Washington and the sale is sourced to Washington. Further, 
in each of the following scenarios, a reseller permit or other 
approved exemption certificate has been acquired to docu- 
ment any wholesale sales in Washington. See WAC 458-20- 
102, Reseller permits. 

(302) Seller and wholesaler do not have nexus. Where 
the seller and the wholesaler do not have nexus with Wash- 
ington, sales of tangible personal property by the seller to the 
customer and the wholesaler to the seller are not subject to 
B&O tax. In addition, neither the seller nor the wholesaler is 
required to collect retail sales tax on the sale. 

(303) Seller has nexus but wholesaler does not. Where 
the seller has nexus with Washington but the wholesaler does 
not have nexus with Washington, the wholesaler's sale of tan- 
gible personal property to the seller is not subject to B&O tax 
and the wholesaler is not required to collect retail sales tax on 
the sale. The sale by the seller to the customer is subject to 
wholesaling or retailing B&O tax, as the case may be. The 
seller must collect retail sales tax from the customer unless 
specifically exempt by law. 

(304) Wholesaler has nexus but seller does not. Where 
the wholesaler has nexus with Washington but the seller does 
not have nexus with Washington, wholesaling B&O tax 
applies to the sale of tangible personal property by the whole- 
saler to the seller for shipment to the seller's customer. The 
sale from the seller to its Washington customer is not subject 
to B&O tax, and the seller is not required to collect retail 
sales tax on the sale. 


Example 12. Seller is located in Ohio and does not have 
nexus with Washington. Seller receives an order from Cus- 
tomer, located in Washington, for parts that are to be shipped 
to Customer in Washington for its own use as a consumer. 
Seller buys the parts from Wholesaler, which has nexus with 
Washington, and requests that the parts be shipped directly to 
Customer. Seller is not subject to B&O tax and is not required 
to collect retail sales tax on its sale to Customer because 
Seller does not have nexus with Washington. The sale by 
Wholesaler to Seller is subject to wholesaling B&O tax 
because Wholesaler has nexus with Washington and Cus- 
tomer receives the parts (i.e., the parts are delivered to Cus- 
tomer) in Washington. 

(305) Seller and wholesaler have nexus with Wash- 
ington. Where the seller and wholesaler have nexus with 
Washington, wholesaling B&O tax applies to the whole- 
saler's sale of tangible personal property to the seller. The 
sale from the seller to the customer is subject to wholesaling 
or retailing B&O tax as the case may be. The seller must col- 
lect retail sales tax from the customer unless the sale is spe- 
cifically exempt by law. 
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AMENDATORY SECTION (Amending WSR 08-14-018, 
filed 6/20/08, effective 7/21/08) 


WAC 458-20-174 Sales of motor vehicles, trailers, 
and parts to motor carriers operating in interstate or for- 
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eign commerce. (1) Introduction. This ((seetion)) rule 
explains the (( 

82-08-0262 and 82.08.0263 for)) application of the business 
and occupation tax on sales to for hire motor carriers operat- 
ing in interstate or foreign commerce. ((Addtessed-are)) 

This rule also explains the retail sales tax exemptions 
provided by RCW 82.08.0262 and 82.08.0263 for sales to for 
hire motor carriers operating in interstate or foreign com- 
merce, and addresses the requirements ((avhieh)) that must be 
met and the documents ((whieh)) that must be preserved to 
substantiate a claim of retail sales tax exemption. Motor car- 
riers should refer to WAC 458-20-17401 for a discussion of 
the use tax and use tax exemptions available to motor carriers 
for the purchase or use of vehicles and parts under RCW 
82.12.0254. Use tax complements the retail sales tax, and in 
most but not all cases mirrors the retail sales tax. Purchases of 
tangible personal property used or certain services purchased 
in Washington are subject to use tax if the retail sales tax has 
not been paid, or where an exemption for sales and use taxes 
are not available. 

(2) Definitions. For the purposes of this rule, the follow- 
ing definitions apply: 

(a) Component parts mean any tangible personal prop- 
erty that is attached to and becomes an integral part of the 
motor vehicle or trailer. It includes such items as motors, 
motor and body parts, batteries, paint, permanently affixed 
decals, and tires. 

(i) Component parts include the axle and wheels, 
referred to as a "converter gear" or "dolly," that is used to 
connect a trailer behind a tractor and trailer. Component parts 
also include tangible personal property that is attached to the 
vehicle and used as an integral part of the motor carrier's 
operation of the vehicle, even if the item is not required 
mechanically for the operation of the vehicle. It includes cel- 
lular telephones, communication equipment, fire extinguish- 
ers, and other such items, whether they are permanently 
attached to the vehicle or held by brackets that are perma- 
nently attached. If held by brackets, the brackets must be per- 
manently attached to the vehicle in a definite and secure man- 
ner with these items attached to the bracket when not in use 
and intended to remain with that vehicle. 

(ii) Component parts do not include antifreeze, oil, 
grease, and other lubricants that are considered consumed at 
the time they are placed into the vehicle, even though they are 
required for operation of the vehicle. It does include items 
such as spark plugs, oil filters, air filters, hoses, and belts. 

b) Primary property location is the address for the 
property provided by the lessee that is available to the lessor 
from its records maintained in the ordinary course of busi- 
ness, when use of this address does not constitute bad faith. 
The primary property location is not altered by intermittent 
use at different locations, such as use of business property 
that accompanies employees on business trips and service 
calls. 

(3) Business and occupation tax. Business and occupa- 
tion (B&O) tax is due on all sales to motor carriers ((whea 
deliveryismadein)) that are sourced to Washington, not- 
withstanding that the retail sales tax may not apply because of 
the specific statutory exemptions provided by RCW 82.08.- 
0262 and 82.08.0263. 
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(a) Retailing of interstate transportation equipment 
B&O tax classification. ((Fhis BE&O-tax classification, with 


are-exempt from _tetait sales_tax because-of the 
REW 82.08.0262 of 82.08.0263.(See REW 82.04.250))) 
The retailing of interstate transportation equipment B&O tax 
classification (see RCW 82.04.250) applies to the follow- 
ing((but-entwher)) if the retail sales tax exemption 
requirements for RCW 82.08.0262 or 82.08.0263 are met: 

(i) Sales of motor vehicles, trailers, and component parts 
thereof; 

(ii) ((FRe)) Leases of motor vehicles and trailers without 
operator; and 

(iii) Charges for labor and services rendered in respect to 
constructing, cleaning, repairing, altering or improving vehi- 
cles and trailers or component parts thereof. ((Fhe+term 
“component parts means any tangible persenat property 
whtehis-atteched te-and-beeomes-anintesratpartefthe 

hiel Jer eid hi i 

moterand bedy_parts, batteries, paint_permanently_affixed 
decals_andtires—"Component parts" inchidesthe axte-and 
wheels,_referredte-as“converter gear” or “deltes." which is 
nent parts" can inchide tangible personal property which is 
attached tothe -vehiele-andised as-anintesral part ofthe 
motor carrier's operation of the-vehiele, evernif theitem isnot 


ee eae er ae ea 


themselves-per- 
manenth_attached tothe -vehicle-or held by_brackets which 
are-permanenthattached Tf held by _brackets_the brackets 
must be-_permanenth attached tothe vehicle ina definite and 
securemannerwith these items attached tothe bracketvhen 
notiniuse-and intended to+remain with that vehicle dees 


notinelude antifreeze_oil, grease, and other tubricants-whieh 


plugs, oil filters, air filters, 


heses-and belts.)) 

(b) Retailing B&O tax classification. The retailing 
B&O tax classification applies to the following: 

(i) Sales and services as described in (a)(i) through (iii) 
of this subsection, ((#heh)) that do not meet the exemption 
requirements provided in RCW 82.08.0262 or 82.08.0263; 

(ii) Sales of equipment, tools, parts and accessories 
which do not become a component part of a motor vehicle or 
trailer used in transporting persons or property therein; 

(iii) Sales of consumable supplies, such as oil, antifreeze, 
grease, other lubricants, cleaning solvents and ice; and 

(iv) Towing charges. 

(c) (Giiterstate-sales-deduction for tease income: Per 


retail Gvitheut eperater may claim an -iiterstate sales -dedue- 
tien forthe ameunt of the tease income atiributable tothe 


tation substantiating such a-claim must be retained by the tes- 
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@))) Allocation of income. Except as provided in (d) of 


this subsection, all income from sales to motor carriers is 
allocated to where the sales are sourced under the general 
sourcing provisions of RCW 82.32.730. This includes leases 
to motor carriers that do not require recurring periodic pay- 
ments. 

(d) Periodic lease payments. 

(i) Recurring periodic lease payments of leasing transac- 
tions described in (a) of this subsection are sourced as fol- 
lows: 

(A) The first payment is sourced to the location where 
the lessee takes possession of the transportation equipment. 
This is often the lessor's store location or a delivery location. 

(B) Periodic payments made after the first payment are 
sourced for each period covered by the payment to the pri- 
mary property location. 

(ii) All recurring periodic lease payments of leasing 
transactions described in (b) of this subsection are sourced to 
the primary property location provided by the lessee to the 
lessor. The location where the lessee takes delivery of this 
type of equipment is immaterial. 

(4) Retail sales tax. RCW 82.08.0262 and 82.08.0263 
provide retail sales tax exemptions for certain sales to motor 
carriers when ((deltveryis+made)) the sale is sourced to 
Washington. 

(a) Sales or leases of motor vehicles and trailers. RCW 
82.08.0263 provides an exemption from the retail sales tax 
for sales and leases of motor vehicles and trailers to be used 
for transporting ((there##)) persons or property for hire in 
interstate or foreign commerce. This exemption is available 
whether such use is by a for hire motor carrier, or by persons 
operating the vehicles and trailers under contract with a for 
hire motor carrier. The for hire carrier must hold a carrier per- 
mit issued by the Interstate Commerce Commission (ICC) or 
its successor agency to qualify for this exemption. The seller, 
at the time of the sale, must retain as a part of its records an 
exemption certificate ((whieh)) that must be completed in its 
entirety. The buyers' retail sales tax exemption certificate is 
available on the department's ((internet)) web site at ((http:# 


derava-gev)) dor.wa.gov, or can be obtained by contacting 
the department at: 


Taxpayer Services 
Department of Revenue 
P.O. Box 47478 

Olympia, WA 98504-7478 
1-800-647-7706 


If the department's buyers’ retail sales tax exemption cer- 
tificate is not used, the form used must be in substantially the 
following form: 


Exemption Certificate 


The undersigned hereby certifies that it is, or has con- 
tracted to operate for, the holder of carrier permit No..... r 
issued by the Interstate Commerce Commission or its succes- 
sor agency, and that the vehicle this date purchased from you 
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being a _ (specify truck or trailer and make) , Motor 
No..... , Serial No....... is entitled to exemption from the 
Retail Sales Tax under ((the-previsiens-of)) RCW 82.08.- 
0263. This certificate is given with full knowledge of, and 
subject to, the legally prescribed penalties for fraud and tax 
evasion. 


(address) 


The lease of motor vehicles and trailers to motor carriers, 
with or without operator, must satisfy all conditions and 
requirements provided by RCW 82.08.0263 to qualify for the 
retail sales tax exemption. Failure to meet these requirements 
will require the lessor to collect the retail sales tax on the 


lease((Hewever where the exemption _fromtetatt sales tax 

i i l +t cal : ; 

apphtethat pertien_ef the lease while the vehicle is beings 
i ide Washi idedthe] i k 


i (See WAC 458-20-193.})) 
as provided in (c) of this subsection. 

(b) Sales of component parts of motor vehicles and 
trailers and charges for repairs, etc. RCW 82.08.0262 pro- 
vides an exemption from the retail sales tax for sales of com- 
ponent parts and repairs of motor vehicles and trailers. This 
exemption is available only if the user of the motor vehicle or 
trailer is the holder of a carrier permit issued by the ((fster- 
state Commerce-Commission)) ICC or its successor agency 
((whieh)) that authorizes transportation by motor vehicle 
across the boundaries of Washington. ((Sinee)) Because car- 
riers are required to obtain these permits only when the car- 
rier is hauling for hire, the exemption applies only to parts 
and repairs purchased for vehicles ((whieh)) that are used in 
hauling for hire. The exemption includes labor and services 
rendered in constructing, repairing, cleaning, altering, or 
improving such motor vehicles and trailers. 

(i) This exemption is available whether the motor vehi- 
cles or trailers are owned by, or operated under contract with, 
persons holding the carrier permit. This exemption applies 
even if the motor vehicle or trailer to which the parts are 
attached will not be used substantially in interstate hauls, pro- 
vided the vehicles are used in for hire hauling ((fer-hite)). 

(ii) The seller must retain as a part of its records a com- 
pleted exemption certificate. This certificate may be: 

(A) Issued for each purchase; 

(B) Incorporated in or stamped upon the purchase order; 


or 

(C) In blanket form certifying all future purchases as 
being exempt from sales tax. Blanket exemption certificates 
are valid for as long as the buyer and seller have a recurring 
business relationship. A "recurring business relationship" 
means at least one sale transaction within a period of twelve 
consecutive months. RCW 82.08.050 (eÐ). 
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(iii) The buyers' retail sales tax exemption certificate is 
available on the department's ((#aternet)) web site at ((http:# 
derava-gev)) dor.wa.gov, or can be obtained ((by-centact- 


ing)) from the department ((at: 
FaxpayerServiees 
Departmentef Revenue 
P-O-Bex 47478 


+800-647-7706)) using the address provided in (a) of 
this subsection. 


If the department's buyers' retail sales tax exemption certifi- 
cate is not used, the form used must be in substantially the 
following form: 


Exemption Certificate 


The undersigned hereby certifies that it is, or has con- 
tracted to operate for, the holder of a carrier permit, 
No....... , issued by the Interstate Commerce Commission 
or its successor agency authorizing transportation by motor 
vehicle across the boundaries of this state. The undersigned 
further certifies that the motor truck or trailer to be con- 
structed, repaired, cleaned, altered, or improved by you, or to 
which the subject matter of this purchase is to become a com- 
ponent part, will be used in direct connection with the busi- 
ness of transporting therein persons or property for hire; and 
that such sale and/or charges are exempt from the Retail Sales 
Tax under ((the-previsiens-ef)) RCW 82.08.0262. This certif- 
icate is given with full knowledge of, and subject to, the 
legally prescribed penalties for fraud and tax evasion. 


(title) 


(c) Taxable sales. ((Fhe-feHewing)) Sales that do not 
qualify for exemption under the provisions of RCW 82.08.- 


0262 or 82.08.0263, ((and)) are subject to the retail sales tax 
or deferred sales tax when ((delveryssnadein-Washingten)) 


sourced to Washington as follows. 


G) Sales ((ef-equipment—teolsparts—and accessories 


greaseothertubrieantseleaningsolvents-andHee- 
GH Fowingeharges)), including single payment leases, 


are sourced under the general sourcing provision of RCW 
82.32.730. 

(ii) All recurring periodic lease payments are sourced to 
the primary property location provided by the lessee to the 
lessor. 
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AMENDATORY SECTION (Amending WSR 97-11-022, 
filed 5/13/97, effective 6/13/97) 


WAC 458-20-17401 Use tax liability for motor vehi- 
cles, trailers, and parts used by motor carriers operating 
in interstate or foreign commerce. (1) Introduction. This 
((seetion)) rule explains the use tax and ((the)) available use 
tax exemptions provided by RCW 82.12.0254 ((whieh)) that 
apply to for hire motor carriers operating in interstate or for- 
eign commerce. See subsection (3) of this rule for informa- 
tion on the requirement of substantial use in the normal 
course of the carrier's business as a for hire carrier. 

(a) Readers may want to refer to WAC 458-20-174. 
For hire motor carriers should refer to WAC 458-20-174 for 
a discussion of the retail sales tax and retail sales tax exemp- 
tions ((whiehk)) that apply to motor carriers for the purchase 
of vehicles, trailers, and parts under RCW 82.08.0262 and 
82.08.0263. 

(b) Definitions. Definitions in WAC 458-20-174 apply 
to this rule. 

(c) Examples. This rule contains examples that identify 
a number of facts and then state a conclusion. The examples 
should be used only as a general guide. The tax results of 
other situations must be determined after a review of all of 
the facts and circumstances. 

(2) Use tax. The use tax complements the retail sales tax 
by imposing a tax of like amount ((uper)) on the use within 
this state as a consumer of any tangible personal property 
purchased at retail, where the user has not paid retail sales tax 
with respect to the purchase of the property used. ((Gee-alse 

-)) For additional information on use tax 
refer to WAC 458-20-178. If the seller fails to collect the 
appropriate retail sales tax, the purchaser is required to pay 
the deferred retail sales or use tax directly to the department 
of revenue (department) unless the purchase and/or use is 
exempt from the retail sales and/or use tax. Use tax is deter- 
mined by the fair market value of the property when first sub- 
ject to the use tax. See subsection (5) of this rule. 

(3) Motor vehicles and trailers. Purchasers of motor 
vehicles and trailers should note the differences in the condi- 
tions and requirements for the retail sales and use tax exemp- 
tions provided by RCW 82.08.0263 and 82.12.0254, respec- 
tively. The purchaser of a motor vehicle or trailer may qualify 
for the retail sales tax exemption at the time of purchase, yet 
incur a use tax liability for the subsequent use of the same 
vehicle or trailer. 

(a) For vehicles purchased in Washington, RCW 82.12.- 
0254 provides a use tax exemption for the use of any motor 
vehicle or trailer while being operated under the authority of 
a trip permit and moving from the point of delivery in this 
state to a point outside this state. 

(b) RCW 82.12.0254 also provides a use tax exemption 
for the use of any motor vehicle or trailer owned by, or oper- 
ated under contract with, a for hire motor carrier engaged in 
the business of transporting persons or property in interstate 
or foreign commerce if both of the following conditions are 
met: 

(1) The user is, or operates under contract with, a holder 
of a carrier permit issued by the Interstate Commerce Com- 
mission (ICC) or its successor agency; and 
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(ii) The vehicle is used in substantial part in the normal 
and ordinary course of the user's business for transporting 
((therein)) persons or property for hire across the boundaries 
of the state. 

"In substantial part" means that the motor vehicle or 
trailer for which exemption is claimed actually crosses Wash- 
ington boundaries and is used a minimum of twenty-five per- 
cent in interstate for hire hauling ((fer-hite)). 

(c) Retaining the exemption. The motor carrier must 
continue to substantially use the motor vehicle or trailer in 
interstate for hire hauls during each calendar year to retain the 
exemption from use tax. This requires that at the start of each 
calendar year the carrier review the usage of each vehicle and 
trailer for a "view period" consisting of the previous calendar 
year. If a particular vehicle was purchased or sold during the 
year so that the vehicle was not available for use during the 
entire calendar year, the taxpayer at its option may elect to 
review the usage during the portion of the year during which 
the vehicle was owned or may use ((@)) the twelve-month 
period beginning with the date of purchase of a vehicle or 
ending with the date of sale of a vehicle. For example, if a 
vehicle is traded-in on May 30, ((4996)) 2013, the taxpayer 
must meet the substantial use test for this vehicle for either 
the period January through May ((4996)) 2013 or for the 
period June 1, ((4995)) 2012, through May 30, ((4996)) 2013. 
Use tax is due for those vehicles which have not been used 
substantially in interstate commerce and on which retail sales 
or use tax has not been paid. 

(d) Maintaining records on a fiscal year basis. Carriers 
who maintain their records on a fiscal year basis may, at their 
option, elect to review the usage of their vehicles using their 
fiscal year rather than the calendar year. If a fiscal year is 
used, it must be used for the entire fleet of vehicles, except for 
view periods based on the acquisition or disposal of vehicles. 
These carriers may not change to a calendar year basis with- 
out first obtaining prior approval from the department. 

(e) Calendar or fiscal year basis only. Usage will be 
reviewed on a calendar or fiscal year basis and not on a "mov- 
ing" twelve-month period. For example, a tractor purchased 
on August 1, ((4996)) 2012, will need to have met the sub- 
stantial use test for the period August through December 
((4996)) 2012, or for the period August 1, ((4996)) 2012, 
through July 31, ((4997)) 2013, the period selected being at 
the taxpayer's option, and for the calendar year ((4997)) 2013 
and each calendar year thereafter ((in-erder)) to retain the use 
tax exemption. 

(£) Methods for determining if motor vehicles and 
trailers qualify. The motor carrier may select one of the 
methods from those listed below to determine if its motor 
vehicles and trailers satisfy the substantial use threshold for 
exemption under RCW 82.12.0254. The particular method 
must be applied to all trucks, tractors, and trailers within the 
fleet. Regardless of the method selected, a vehicle will not be 
considered as used in interstate hauls unless the vehicle actu- 
ally crosses the boundaries of the state and is used in part out- 
side Washington. The motor carrier may change the method 
with the prior written consent of the department ((efreve- 
nue)). The methods are: 

(i) Line crossing. The line crossing method compares 
the number of interstate for hire hauls made by a particular 
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motor vehicle or trailer to the total number of for hire hauls. 
It makes no difference whether the for hire hauls are partial or 
full loads. The motor vehicle or trailer must actually cross the 
boundaries of this state or be used for hauls which begin and 
end outside this state, for the haul to be considered an inter- 
state haul. 

(ii) Mileage. The mileage method compares the inter- 
state mileage associated with the for hire hauls made by a 
particular motor vehicle or trailer, to the total mileage associ- 
ated with its for hire hauls. All mileage associated with a spe- 
cific haul ((whieh)) that requires the motor vehicle or trailer 
to actually cross the boundaries of this state, or haul exclu- 
sively outside this state, is considered to be interstate mile- 
age. Where a vehicle is returning empty after having deliv- 
ered an interstate load or is empty on its way to pickup an 
interstate load, the empty mileage will be considered to be 
part of the mileage from an interstate haul. 

(iii) Revenue. The revenue method compares the inter- 
state for hire revenue generated by the particular motor vehi- 
cle or trailer to the total for hire revenue generated. The reve- 
nue generated by the motor vehicle or trailer actually cross- 
ing the boundaries of this state, or hauling exclusively outside 
this state, is considered to be interstate revenue for the pur- 
poses of determining use tax liability. If the motor carrier 
uses more than one motor vehicle or trailer to transport the 
cargo, the revenue generated from hauling this cargo must be 
allocated between the motor vehicles and/or trailers used. For 
the purposes of determining use tax liability, a vehicle will 
not be considered as having interstate revenue even if the 
haul originates or ends outside Washington unless the vehicle 
actually crosses the boundaries of the state. 

(iv) Other. Any other method may be used only when 
approved in advance and in writing by the department ((ef 
revente)). 


(e) (( 
ini use-wouid-be-apphedHte 
minedafterareviewofalofthefacts-andeireumstances-)) 
Examples. 

(i) Example 1. ARC Trucking picks up a load of cargo in 
Spokane, Washington and delivers it to the dock in Seattle, 
Washington, for subsequent shipment to Japan. While ARC 
may claim an interstate and foreign sales deduction on its 
excise tax return for the income attributable to this haul if all 
of the requirements of RCW 82.16.050(8) are met, the haul 
itself is considered to be intrastate for the purposes of deter- 
mining whether the ((traeter4raiter)) tractor and trailer (trac- 
tor-trailer) rig meets the substantial use threshold discussed 
in RCW 82.12.0254. Both the pickup and delivery points are 
within the state of Washington. 

(ii) Example 2. DMG Express picks up a load of cargo in 
Yakima, Washington for ultimate delivery in Billings, Mon- 
tana. The cargo is initially hauled from the Yakima location 
to DMG's hub terminal in Spokane, Washington by truck A. 
It is unloaded from truck A at the hub terminal, reloaded on 
truck B, and delivered to Billings. For the purposes of deter- 
mining qualification for the use tax exemption provided by 
RCW 82.12.0254, two hauls have taken place. The haul per- 
formed by truck A is considered to be ((a#)) intrastate ((haut 
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sinee)) because truck A did not cross the borders of Washing- 
ton, while the haul performed by truck B is considered inter- 
state for purposes of determining continued exemption from 
use tax on the trucks, even though the entire hauling income 
may be deductible from the motor transportation tax. 

(iii) Example 3. AA Express operates one ((tractor/ 
traHer)) tractor-trailer rig, which has previously met the retail 
sales and use tax exemption requirements. AA verifies com- 
pliance with the twenty-five percent substantial use threshold 
on a calendar year basis, using the line crossing method. AA 
makes one hundred for hire hauls within the calendar year. Of 
these hauls, seventy-one are entirely in Washington, ten are 
performed entirely outside Washington, and nineteen require 
AA to cross the borders of Washington. AA Express has not 
incurred a use tax liability on the ((tractor4ratler)) tractor- 
trailer rig as twenty-nine percent of the for hire hauls were 
interstate in nature. 

(iv) Example 4. BDC Hauling operates one ((tractor/ 
teatter)) tractor-trailer rig ((#hieh)) that has previously met 
the retail sales and use tax exemption requirements. BDC 
verifies compliance with the twenty-five percent substantial 
use threshold on a calendar year basis, using the mileage 
method. BDC makes one hundred for hire hauls within the 
calendar year, for a total of one hundred thousand miles. 
Included in this mileage figure are the unladen or "empty" 
miles BDC incurs from delivery points to its terminal. Fifteen 
of these hauls were interstate in nature and involved laden 
travel of twenty thousand miles, including the Washington 
miles of the interstate hauls where the rig made border cross- 
ings. BDC's tractor-trailer rig also incurred an additional 
eight thousand miles as a result of having to drive unladen 
from the delivery point of an interstate haul to its Washington 
terminal. BDC Hauling has not incurred a use tax liability for 
its use of the ((tractertratler)) tractor-trailer rig((-Underthe 
mileage methed)) as twenty-eight percent of the ((traeter/ 
teatler's)) tractor-trailer's usage was in interstate hauling. 

(v) Example 5. GV Trucking operates one ((traeter/ 
teatler)) tractor-trailer rig ((whieh)) that has previously met 
the retail sales and use tax exemption requirements. GV ver- 
ifies compliance with the twenty-five percent substantial use 
threshold on a calendar year basis, using the revenue method. 
GV makes one hundred for hire hauls within the calendar 
year, for which GV earns eighty thousand dollars. Fifteen of 
these hauls were interstate in nature, for which GV earned 
twenty thousand dollars. GV Trucking has not incurred a use 
tax liability for its use of the ((traeter4railer)) tractor-trailer 
rig((-Underthe revenue-methed,)) as twenty-five percent of 
GV's usage of the ((traeter/raHler)) tractor-trailer rig was in 
interstate hauling. 

(vi) Example 6. XYZ Trucking operates a single ((trae- 
ter/trailer)) tractor-trailer rig ((whteh)) that has previously 
met the retail sales and use tax exemption requirements. XYZ 
picks up two loads of cargo in Seattle, one load for delivery 
to Kent, Washington, and another for delivery to Portland, 
Oregon. ((Gpen)) At delivery of the cargo to Kent, XYZ 
picks up another load for delivery to Portland, Oregon. XYZ 
has performed three separate hauls, even if the loads are com- 
bined on the same tractor-trailer rig. The Seattle to Portland 
and Kent to Portland hauls are considered interstate hauls, 
and the Seattle to Kent haul is intrastate. (H#-esing)) Under 
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the mileage method, the mileage associated with the Seattle 
to Portland and Kent to Portland hauls would be ((eem- 
bined)) added together to determine total interstate miles, 
even though the tractor-trailer rig made only one trip to Port- 
land. ((Husisg)) Under the revenue method, the revenue gen- 
erated by the Seattle to Portland and Kent to Portland hauls 
would be considered interstate. The ((miteage-and/er)) reve- 
nue associated with the Seattle to Kent haul would be consid- 
ered intrastate. 

(4) Special application to trailers. Motor carriers must 
keep appropriate records and determine qualification for the 
use tax exemption provided by RCW 82.12.0254 for each 
individual truck and tractor. Motor carriers are encouraged to 
keep similar records for each individual trailer. Where 
records are maintained to document the use of individual 
trailers, it is encouraged that use tax liability for trailers 
((mast)) be determined on the basis of those records. How- 
ever, it is recognized that some motor carriers do not have 
((ne)) an adequate system of tracking or documenting the 
travel of their trailers and it would be an undue burden to 
require such recordkeeping, particularly where a tractor may 
be used to pull multiple trailers and the trailers are not 
assigned to a specific tractor. ((FRese)) Motor carriers may 
elect to determine the use tax liability attributable to their use 
of trailers on the basis of their actual use of the tractors. 
Whether the motor carrier uses their records or the ratio of 
fleetwide trailers to tractors that method must be applied to 
all trailers within the fleet. The motor carrier may change the 
method with prior written consent of the department. 

(a) Under ((this)) the trailer to tractor ratio method, it is 
assumed that there is a direct correlation between the use of 
tractors and the use of trailers. Whenever use tax is incurred 
on a tractor because of the failure to maintain the twenty-five 
percent interstate usage, use tax will also be due on one or 
more trailers. The number of trailers subject to the use tax 
under this method shall correspond to the fleetwide trailer to 
tractor ratio. Any trailer to tractor ratio resulting in a fraction 
shall be rounded up when determining the number of trailers 
subject to the use tax. For example, if the fleetwide ratio of 
trailers to tractors is two and one quarter to one, and one trac- 
tor fails to maintain the substantial use threshold in a given 
year, the motor carrier shall incur a use tax liability on three 
trailers. ((Hewever,)) If two tractors fail to maintain the sub- 
stantial use threshold in a given year, the motor carrier shall 
incur a use tax liability on five trailers. 

(b) The trailer or trailers subject to use tax under this 
method shall be those acquired nearest to the purchase date of 
the tractor triggering the use tax liability for those trailers 
meeting the following conditions: 

(i) The trailer or trailers are compatible for towing with 
the tractor upon which use tax is incurred; and 

(ii) The trailer or trailers have not previously incurred a 
retail sales or use tax liability; and 

(iii) The trailer or trailers have been actively used in 
hauling for hire in the year tax liability is incurred. 

(c) Under this method of reporting, use tax liability is 
generally incurred on one or more trailers whenever a tractor 
is subject to the use tax. If a tractor is purchased with the 
intent that less than twenty-five percent of the hauls will be 
across state borders, it will be presumed the tractor will also 
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be pulling a trailer or trailers on which use tax is also due. For 
example, ABC Trucking has eight tractors and fifteen trailers 
in its fleet. The tractors and trailers met the exemption from 
retail sales tax and use tax at the time they were purchased, 
and it was determined during previous annual reviews that 
the tractors continued to be substantially used on interstate 
hauls. However, at the time of the annual review for the just- 
completed calendar year it was determined that one tractor 
was not used at least twenty-five percent in interstate hauls. 
Use tax is due on this tractor. Under this method, use tax is 
also due on two trailers. The two trailers on which use tax 
must be reported are the two purchased ((mestrearhy)) clos- 
est to the purchase date of the tractor. 

(5) Valuation. The value of the motor vehicle or trailer 
subject to the use tax is its fair market value at the time of first 
use within the ((review)) view period for which the exemp- 
tion cannot be maintained. However, because the taxpayer 
will not know until the close of the period whether the usage 
met the exemption requirements, the use tax is due and 
should be reported on the last excise tax return for that 
((revtew)) view period. For example, a motor carrier who has 
previously met the exemption requirements for a particular 
truck determines this truck no longer was substantially used 
in interstate hauls during calendar year ((4996)) 2013. Use 
tax should be reported on the last tax return filed for ((4996)) 
2013 with the taxable value based on the value of the truck at 
January 1, ((+996)) 2013. If the motor carrier is using a fiscal 
year as the view period (see subsection (3)(e) of this rule), the 
use tax should be reported, based on the value of the truck on 
the first day of the view period, on the last tax return filed for 
the view period. The motor carrier must not change from cal- 
endar to fiscal year view periods without prior written con- 
sent of the department. 

(a) Determining valuation. The department ((ef+eve- 
mue)) will accept independent publications containing values 
of comparable vehicles if those values are generally accepted 
in the industry as accurately reflecting the value of used vehi- 
cles. The department will also consider notarized valuation 
opinions signed by qualified appraisers and/or dealers as evi- 
dence of the fair market value. In the absence of a readily 
available fair market value, the department will accept a 
value based on depreciation schedules in effect and used by 
the department of licensing to determine the value of vehicles 
for licensing purposes. 


ituati ined after areview of all of the facts 
and-cireumstances.)) Examples. 

(i) Example 7. ABC Trucking purchased five trailers for 
use in both interstate and intrastate for hire hauls on January 
1, ((4996)) 2012. All the necessary conditions for exemption 
under RCW 82.08.0263 were met; delivery was made in 
Washington, and the trailers were purchased without pay- 
ment of the retail sales tax. The taxpayer uses the "line cross- 
ing" method for determining interstate use. 

ABC Trucking keeps a journal showing the origin and 
destination for each haul ((#hteh)) that identifies each 
((teuck4raecter)) truck or tractor and trailer used on a per unit 
basis. This journal is reviewed at the end of each calendar 
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year to verify compliance with the statutory provision that 
motor vehicles and trailers be substantially used for trans- 
porting ((there##)) persons or property for hire across the 
boundaries of the state. During the first year of use, all five of 
the trailers met the "substantial use" threshold. However, ((#t 
reviewing this journal)) for the ((+997)) 2013 calendar year, 
ABC Trucking determines that two of the trailers failed to 
meet the twenty-five percent "substantial use" threshold. 
ABC Trucking must remit use tax directly to the department 
on its ((Deeember1997)) last excise tax return filed for 2013, 
based on the fair market values of the two trailers as of Janu- 
ary 1, ((4997)) 2013. ((Sinee)) Because the taxpayer main- 
tained specific usage records for each trailer, the "substantial 
use" in interstate hauling must be met by each trailer for 
which exemption is claimed. If detailed records for usage of 
trailers had not been kept, use tax liability of the trailers 
would have been based on the tractors. In any event, use tax 
liability may not be determined based on the overall experi- 
ence of a fleet of vehicles. If a vehicle is used both in hauling 
for hire and in hauling the carrier's own products, the "sub- 
stantial use" is determined solely on the usage in for hire 
hauling ((forhire)). 

Gi) Example 8. DB Carriers is a motor carrier ((#hieh)) 
that is engaged in both intrastate and interstate for hire hauls. 
DB purchases and first uses a truck in Washington on January 
1, ((4997)) 2012. All the necessary conditions for exemption 
under RCW 82.08.0263 were met; delivery was made in 
Washington, and the truck was purchased without payment of 
the retail sales tax. DB Carriers uses the "line crossing" 
method ((fer-determining)) to determine interstate use. 

DB Carriers keeps a journal showing the origin and des- 
tination for each haul ((whieh)) that identifies each truck used 
on a per unit basis. This journal is reviewed at the end of the 
((4997)) 2012 calendar year, and DB determines that the 
truck failed to meet the twenty-five percent "substantial use" 
threshold. DB Carriers must remit use tax directly to the 
department on its ((Deeember+t997)) last excise tax return 
filed for 2012, based on the fair market value of the truck as 
of January 1, ((4997)) 2012. DB Carriers may not compute 
the use tax liability based ((apen)) on the December 31, 
((4997)) 2012, fair market value as the vehicle never satisfied 
the substantial interstate use provision of RCW 82.12.0254. 


(6) Leased vehicles. The use tax exemption require- 
ments are the same for leased vehicles as for purchased vehi- 
cles. Motor vehicles and trailers, leased with or without oper- 
ator are exempt from the use tax if the user is, or operates 
under contract with, a holder of a permit issued by the ICC or 
its successor agency and the vehicle is used in substantial part 
in the normal and ordinary course of the user's business for 
transporting ((there#)) persons or property for hire across the 
boundaries of the state. This requires that the leased vehicle 
be used a minimum of twenty-five percent in interstate hauls. 
The taxpayer may elect to use either the fiscal year of the 
business or a calendar year to determine if the leased vehicle 
was used substantially in interstate hauls for hire. Where the 
vehicle lease does not begin or end at the start of the calendar 
year (or fiscal year if the business uses a fiscal year view 
period), the same requirements apply to leased vehicles as to 
purchased vehicles (see subsection (3)(c) of this ((seetien)) 
rule). 


Permanent 


WSR 15-15-028 


(a) Substantial use requirement not met. If the leased 
vehicle or trailer does not meet the substantial use require- 


ment during the "view period," the use tax applies ((enk-te 
the-portien_efthe)) to each lease payment (whieh is for) ) 
within the "view period" where there was use in Washington 
((duting the—view period" See the examples in subsection 
(6)(b) of this section Mileage is-an acceptable basis for deter- 


paininginistate and out-ef statetse of leased vehicles ortratL 
ers-wheretusetaxis_determined tobe -due_at nies traveled 


in Washington by the teased +ehicle are instate miles net 


actualinstate-and out-of statetuseto-substantiate any claim 
that-a-pertion of anytease_paymentivas-exempt ofusetax 
because-ofout-of-state-use)). Use tax will be determined first 
for each "view period((-))," then for each periodic lease 
period within the "view period." For example, if a truck was 
leased on a monthly basis for the years ((4996-and+1997)) 
2013 and 2014 and failed to meet the substantial use require- 
ment in ((4996)) 2013, but met the requirement in ((+997)) 
2014, use tax would only be due for the monthly payments 
for January and September of 2013 if those are the only two 
months during which usage in Washington ((whieh)) 
occurred in ((4996)) 2013. 


(b) ((Fhefolowine—examples_shew how _this_methed 
WORT Re Pee ie eeu eee pes 


Sta oo east be daemi ed ater atene o alkot hedei 


andeireumstances:)) Examples. 

(i) Example 9. BG Hauling ((is)), a for hire carrier 
((whieh-enJanuary+ 1996)), enters into a lease agreement 
for a truck without operator on January 1, 2013. All the nec- 
essary conditions for the retail sales and use tax exemptions 
for the first year of the lease were met. BG Hauling verifies 
compliance with the twenty-five percent substantial use 
threshold on a calendar year basis. 

BG determines that this truck failed to meet the twenty- 
five percent substantial use threshold for calendar year 
((4997)) 2014. Use tax will be due beginning with the period 
for which the exemption was not met, in this case beginning 
with January ((+997)) 2014. However, BG Hauling may 
report use tax only on ((that-pertien-ef)) each lease payment 
((attetbutable+te)) in which payment period there was actual 
instate use, provided it maintains accurate records substanti- 
ating the truck's instate and: out- of-state activity. ((Onky mite- 
agedneurredavhite 


Sees ou Ss eee) If BG Hauling continues to 
lease this truck in ((4998)) 2015, usage will again be 
reviewed for that period and use tax may or may not be due 
for the ((4998)) 2015 lease payments, depending on whether 
the vehicle was used substantially in interstate hauls during 
that year. 

(ii) Example 10. MG Inc. is an equipment distributor 
which, in addition to hauling its own product to customers, is 
engaged in hauling for hire activities. MG is a holder of an 
ICC permit. MG enters into a lease agreement for a truck 
without operator on January 1, ((+996)) 2013. All conditions 
for retail sales and use tax exemption are satisfied for the first 
year of the lease. 
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Based upon the truck's for hire hauling activities during 
the ((4997)) 2014 calendar year, MG determines that the use 
of the truck failed to satisfy the twenty-five percent substan- 
tial use threshold. MG must remit use tax ((epe»)) on the 
amount of lease payments made during ((4997)) 2014 at the 
time it files its last tax return ((#+4997)) for 2014. Provided 
accurate records are maintained to substantiate instate and 
((ef)) out-of-state use, MG may remit use tax ((onby upon that 
pertien-ef)) on each lease payment ((attributable+e)) in 
which the payment period there was actual instate use. While 
only the hauling for hire activities are reviewed when deter- 
mining whether the truck satisfies the substantial interstate 
use threshold, once it is established the exemption cannot be 
maintained, the use tax liability is based upon all instate 
activity, including the motor carrier's hauling of its own prod- 
uct. 


(7) Component parts. RCW 82.12.0254 also provides a 
use tax exemption for the use of tangible personal property 
((@hteh)) that becomes a component part (including pur- 
chases of services related to that component part) of any 
motor vehicle or trailer used for transporting ((there#?)) per- 
sons or property for hire. This exemption is available only for 
motor vehicles or trailers owned by, or operated under con- 
tract with, a person holding a carrier permit issued by the 
((nterstate-Commeree-Commissien)) ICC or its successor 
agency authorizing transportation by motor vehicle across the 
boundaries of this state. Since carriers are required to obtain 
these permits only when the carrier is hauling for hire, the 
exemption applies only to tangible personal property pur- 
chased for vehicles ((#hieh)) that are used in hauling for hire. 
The exemption for component parts will apply even if the 
parts are for use on a motor vehicle or trailer ((whieh)) that is 
used less than twenty-five percent in interstate hauls for hire, 
provided the vehicle is used in hauling for hire. 


(((a)}-Ferthe-purpeses_of this section, the termcompo- 


nent-parts'4means-any tangible personal property whieh 4s 


a E OF "dollies" E E TE 


tratler behind-aractorandHraHer—"Component parts can 
inchide tangible personal preperty which is-_attached tothe 
vehicle-andused_as_an integral part of the meoter-carrier's 
eperation_of the -vehicle_even if the Hem is net required 
mechanically for the operation of the vehicle inchides-cel 


toter-telephones communication equipment tfire-extinsuish- 
ers_and-_othersuch items, whether themselyves_permanently 
attached tethe-vehicle or held by brackets-which-are-perma- 


Bently aliachicd: A rekor Emek Cea te Braekel aushe Deh 


S O E aoe ase 


andHntendedtoremain-withthatvehiele-t-doesnotHnelude 
antifreeze, oil, grease, and other tubricants-whiel are consid 


even_though-required for-operation_of the vehicle —It- dees 
ieladei i al ws “fil ; 


’ 5 r 


andbekts- 


(6) Fhe folowine ttemsdenet_qualify fer-exemption 
fromtheusetaxunder the provisions of RCW 82 42.9254- 
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WSR 15-15-033 
PERMANENT RULES 
DEPARTMENT OF REVENUE 
[Filed July 8, 2015, 8:45 a.m., effective August 8, 2015] 


Effective Date of Rule: Thirty-one days after filing. 
Purpose: WAC 458-20-240 (Rule 240) provides busi- 
ness and occupation (B&O) tax credits to certain persons 
engaged in manufacturing and research and development 
activities. These credits are intended to stimulate the econ- 
omy by creating employment opportunities in specific rural 
counties and community empowerment zones of this state. 
Rule 240 has been revised to: 


e Incorporate legislation pertaining to the criteria of 
eligibility for businesses applying for a B&O tax 
credit under chapter 82.62 RCW; 

e Clarify application requirements, hiring require- 
ments, and reporting requirements; and 

e  Reorganize the definition of eligible business proj- 
ect by enumerating each of the requirements. 


Citation of Existing Rules Affected by this Order: 
Amending WAC 458-20-240 New employee B&O credit. 

Statutory Authority for Adoption: RCW 82.32.300 and 
82.01.060(2). 

Adopted under notice filed as WSR 15-11-093 on May 
20, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 1, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 8, 2015. 


Dylan Waits 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 10-23-035, 
filed 11/9/10, effective 12/10/10) 


WAC 458-20-240 Manufacturer's new employee tax 
credits—A pplications filed after June 30, 2010. (1) Intro- 
duction. Chapter 82.62 RCW provides business and occupa- 
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tion (B&O) tax credits to certain persons engaged in manu- 
facturing and research and development activities. These 
credits are intended to stimulate the economy by creating 
employment opportunities in specific rural counties and com- 
munity empowerment zones of this state. The credits are as 
much as $4,000 per qualified employment position. This rule 
explains the eligibility requirements and application proce- 
dures for this program. It is important to note that an applica- 
tion for the tax credits must be submitted to the department of 
revenue ((beferethe-actual hirins of 

positions)) (department) within ninety consecutive days after 
the first qualified employment position is filled. See subsec- 
tion (6) of this rule for additional information regarding this 
application requirement. ((Fhistax-eredit-programis-a-cont 


panion to the tax deferral program under ehapter 82. 60 REW; 


(2) Who is eligible for these tax credits? Subject to cer- 
tain qualifications, an applicant (person applying for a tax 
credit under chapter 82.62 RCW) who is engaged in an eligi- 
ble business project is entitled to the tax credits provided by 
chapter 82.62 RCW. 

(a) What is an eligible business project? An "eligible 
business project" means: 

(i) Manufacturing, commercial testing, or research and 
development activities conducted by an applicant; 

(ii) In an eligible area at a specific facility((—sabjecttoe 


" . 


(iii) Where employment increases as described under 
subsection (3) of this rule; and 

(iv) Does not include any portion of a business project 
undertaken by a light and power business or any portion of a 
business project creating employment positions outside an 
eligible area. 

To be considered an "eligible business project," the 
applicant's number of average full-time qualified employ- 
ment positions at the specific facility must ((be-atteast)) 


increase by fifteen percent ((greater)) in the L 
for-which credit 4s-being sought thanthe numberof 


year)) four consecutive full calendar quarters after the calen- 
dar quarter during which the first qualified employment posi- 
tion is filled. Subsection (4) of this rule explains how to deter- 
mine whether this threshold is satisfied. 

New businesses meeting all requirement of the program, 
whether new to Washington or newly formed, are eligible for 
all qualified employment positions filled during the four con- 
secutive full calendar quarters immediately preceding the 
quarter during which the first qualified employment position 
is filled. 

(b) What is an eligible area? (e noted e the 


EEA E An "eligible atest is: 
(i) A rural county, which is a county with fewer than one 
hundred persons per square mile or, a county smaller than 
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two hundred twenty-five square miles, as determined annu- 
ally by the office of financial management and published by 
the department ((efrevenue)) effective for the period of July 
Ist through June 30th (see RCW 82.14.370); or 

(ii) A community empowerment zone (CEZ). CEZ 
means an area meeting the requirements of RCW 43.31C.020 
and officially designated by the director of the department of 
commerce. For a business located in a CEZ, credit is only 
earned for those employees, who at the time of hire, are resi- 
dents of the CEZ in which the project is located. 

(iii) How to determine whether an area is an eligible 
area. Rural county designation information can be obtained 
from the office of financial management internet web site at 
(Gawenefmawva-cov/pepden/ruralLhtm)) www.ofm.wa.gov/ 
pop/popden/rural.asp. The department has instituted a geo- 
graphic information system (GIS), referred to as the Tax Rate 
Lookup Tool, to assist taxpayers in determining taxing juris- 
diction boundaries, local tax rates, and a mapping and 
address lookup system to determine whether a specific 
address is within a CEZ. The system is available on the 
department's internet web site at ((www-dor-wa-goy)) 
dor.wa.gov. 

(c) What are manufacturing and research and devel- 
sa activines? a OF Torem eh and anid 


(i) Manufacturing. "Manufacturing" has the meaning 
given in RCW 82.04.120. In addition, for the purposes of 
chapter 82.62 RCW, "manufacturing" also includes the activ- 
ities performed by research and development laboratories and 
commercial testing laboratories. 

(ii) Research and development. "Research and devel- 
opment" means the development, refinement, testing, mar- 
keting, and commercialization of a product, service, or pro- 
cess before commercial sales have begun, but only when such 
activities are intended to ultimately result in the production of 
anew, different, or useful substance or article of tangible per- 
sonal property for sale. "Commercial sales" does not include 
sales of prototypes or sales for market testing if the total gross 
receipts from such sales of the product, service, or process do 
not exceed one million dollars. 

(3) What are the hiring requirements? The average 
full-time qualified employment positions at the specific facil- 
ity ((durtagthe-ealendaryeartorwhich eredits_are claimed 
faust be-atleast fifteen percent ereater than the average full 
time-qualified employment pesitions-at the sametactity for 
the-preeeding-ealendar-year)) will be at least fifteen percent 
greater in the four consecutive full calendar quarters after the 
calendar quarter during which the first qualified employment 
position is filled than the applicant's average qualified 
employment positions at the same facility in the four consec- 
utive full calendar quarters immediately preceding the calen- 
dar quarter during which the first qualified employment posi- 
tion is filled. 

(a) What is a qualified employment position? A "qual- 
ified employment position" means a position filled by a per- 
manent full-time employee employed at an eligible business 
project for ((@vebve-censeeutivemenths)) four consecutive 
full calendar quarters. Once a full-time position is established 


and filled it will continue to ((qualfyfertwebve-consecutive 
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#s)) be considered "filled" even during periods of vacancy, 
provided ((these-perieds-de-net exceed thirty_consecutive 

istrainineoractively reeraHtie—a 
replacementemptleyee)) the cumulative period of any vacan- 
cies in that position is not more than one hundred twenty days 
in the four quarter period and the employer is training or 
actively recruiting a permanent replacement, full-time 
employee for the position. 

(b) What is a "permanent full-time employee"? A 
"permanent full-time employee" is a position that is filled by 
an employee who satisfies any one of the following minimum 
thresholds: 

(i) Works thirty-five hours per week for fifty-two con- 
secutive weeks; 

(ii) Works four hundred fifty-five hours, excluding over- 
time, each quarter for four consecutive quarters; or 

(iii) Works one thousand eight hundred twenty hours, 
excluding overtime, during a period of twelve consecutive 
months. 

(c) "Permanent full-time employee" - Seasonal oper- 
ations. For applicants that regularly operate on a seasonal 
basis only and that employ more than fifty percent of their 
employees ((fertessthana—full twelve-month -continueus 
peried)) to work on a seasonal basis, a "permanent full-time 
employee" is a permanent full-time employee as described 
above or an employee(s) that works the equivalent ((#7-full 
time-equivalent{F TE} werk)) amount of hours on a seasonal 
basis. 

(4) How to determine if the fifteen percent employ- 


ment increase pass A is met 2 ESO 


pen) The pete is eee available io enn wiu satisfy 
the fifteen percent employment increase. 


(a) Determining the fifteen percent increase. To deter- 
mine the projected number of permanent full-time qualified 
employment positions necessary to satisfy the fifteen percent 
employment increase requirement: 

(i) Determine the average number of permanent full-time 

qualified employment positions that existed at the facility 
during the ((ealendar-year-priertethe-yearinwhich tax credit 
is-being-elaimed)) four consecutive full calendar quarters 
immediately preceding the calendar quarter for which the 
first qualified employment position is filled. 

(ii) Multiply the average number of full-time positions 
from subsection (i) by .15 or fifteen percent. The resulting 
number equals the number of new positions that must be 
filled to meet the fifteen percent increase. Numbers are 
rounded ((up)) down to the nearest whole number ((at-peimt 
five-€5))) 


(b) When does hiring have to occur? All hiring 
increases must occur during the ((ealendar-yearfor-which 
)) four consecutive full calendar quar- 


eredits-are beins sought 
ters after the calendar quarter during which the first qualified 
employment position is filled for purposes of meeting the fif- 


teen percent threshold test. Positions hired in ((a-ealendar 

i )) the four consecutive full 
calendar quarters prior to the first qualified employment posi- 
tion being filled are not eligible for a credit but the positions 
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are used ((te-cateutate)) as a base when calculating whether 
the fifteen percent threshold has been met. 

(c) The department will assist applicants to deter- 
mine their hiring requirements. Accompanying the tax 
credit application is a worksheet to assist the applicant in 
determining if the fifteen percent qualified employment 
threshold is satisfied. Based upon the information provided in 
the application, the department will advise applicants of their 
minimum number of hiring needs for which credits are being 
sought. 

(d) Examples. The following examples identify a num- 
ber of facts and then state a conclusion. These examples 
should be used only as a general guide. The tax status of each 
situation must be determined after a review of all of the facts 
and circumstances. 

(i) ABC Company anticipates increasing employment 
((durine the 2001 calendaryear)) at a manufacturing facility 
by an average of 15 full-time qualified employment positions 
for a total of 113 positions. The average number of full-time 
qualified employment positions ((dur#g+the2000-calendar 
year)) for the four consecutive full calendar quarters immedi- 
ately preceding the calendar quarter for which the first quali- 
fied employment position is filled was 98. To qualify for the 
tax credit program, the minimum average number of full-time 
qualified employment positions required for the ((200+-eab 
endar-year)) four consecutive full calendar quarters after the 
calendar quarter for which the first qualified positions is 
filled is 98 x .15 = 14.7 (rounding ((ap-+teS)) down to 14 
positions). Therefore, ABC Company's plan to hire 15 full- 
time qualified ((employment positions for 2001 meets)) 
employees satisfies the 15% employment increase require- 
ment. 

(ii) ABC anticipates increasing employment positions at 
this same manufacturing facility by an average of 15 addi- 
tional full-time qualified employment positions during ((the 
2002-ealendaryearte)) the following four consecutive full 
calendar quarters for a total of 128 positions. To qualify for 
the tax credit program, the minimum average number of full- 
time qualified employment positions required for ((the 2002 
ealendar-yearist7)) these four consecutive full calendar 


quarters is 16 (113 x .15 = 16.95, rounding ((wp+e47)) down 
to 16). Therefore, ABC Company's plan to hire 15 full-time 


qualified (employment positions for 2002)) employees does 
not ((meet)) satisfy the 15% employment increase require- 
ment. 

(5) Restriction against displacing existing jobs within 
Washington. The law provides that no recipient may use tax 
credits approved under this program to decertify a union or to 
displace existing jobs in any community of the state. Thus, 
the average expected increase of employment positions at the 
specific facility for which application is made must reflect a 
gross increase in the applicant's employment of persons at all 
locations in this state. Transfers of personnel from existing 
positions outside of an eligible area to new positions at the 
specific facility within an eligible area will not be allowed for 
purposes of approving tax credits. Also, layoffs or termina- 
tions of employment by the recipient at other locations in 
Washington but outside an eligible area for the purpose of 
hiring new positions within an eligible area will result in the 
withdrawal of any credits taken or approved. 
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(6) Application procedures. A taxpayer must file an 
application with and obtain approval from the department 
((ef+evenue)) to receive tax credits under this program. A 
((separate)) new application must be submitted ((fereacheat 

)) after each group of 
four consecutive full calendar quarters that you project 


employment to increase over 15%. RCW 82.62. 020 requires 
that application for the tax credits be (a 


)) filed within 
the first ninety days after the first qualified employment posi- 
tion is filled. Applications failing to satisfy this statutory 
requirement will be disapproved. 

(a) How to obtain and file applications. Application 
forms will be provided by the department upon request either 
by calling 360-902-7175 or ((¥#a)) from the department's 
internet web site at ((wwaw-derava-gev)) dor.wa.gov under 
the option for forms. The completed application may be sent 
by fax to 360-586-0527 or mailed to the following address: 


Taxpayer Account Administration 
Department of Revenue 

State of Washington 
(Department of Revenue 


P.O. Box 47476 


Olympia, WA 98504-7476 


The U.S. Post Office postmark or fax date will be used as 
the date of application. 


(b) Confidentiality. Applications, reports, or any other 
information received by the department in connection with 
this tax credit program, except applications not approved by 
the department, are not confidential and are subject to disclo- 
sure. All other taxpayer information is subject to the confi- 
dentiality provisions in RCW 82.32.330. 


(c) Department to act upon application within sixty 
days. The department will determine if the applicant qualifies 
for tax credits on the basis of the information provided in the 
application and will approve or disapprove the application 
within sixty days. If approved, the department will issue a 
credit approval notice containing the dollar amount of tax 
credits available for use and the procedures for taking the 
credit. If disapproved, the department will notify the appli- 
cant in writing of the specific reasons for disapproval. The 
applicant may seek administrative review of the department's 
disapproval of an application by filing a petition for review 
with the department. The petition must be filed within thirty 
days from the date of notice of the disallowance pursuant to 
the provisions of WAC 458-20-100, Appeals((;smat claims 
and settlements)). 

(d) No adjustment of credit after approval. After an 
application is approved and tax credits are granted, no 
upward adjustment ((eramendments)) of the application will 
be made for ((that-catendaryear)) the four calendar quarters 
for which the application was approved. 

(7) How much is the tax credit? The amount of tax 
credit is based on the number of qualified employment posi- 
tions created and the wages and benefits paid to ((qualfed 
employment pesittons-ereated)) these qualified employees. 


Permanent 


WSR 15-15-033 


(a) How much tax credit may I claim for each quali- 
fied employment position? The amount of tax credit that 
may be claimed for each position created is as follows: 

(i) Two thousand dollars for each qualified employment 
position that pays forty thousand dollars or less in wages and 
benefits annually and is employed in an eligible business 
project; and 

(ii) Four thousand dollars for each qualified employment 
position that pays more than forty thousand dollars in wages 
and benefits annually and is employed in an eligible business 
project. 

(b) What qualifies as wages and benefits? For the pur- 
poses of chapter 82.62 RCW, "wages" means compensation 
paid to an individual for personal services, whether denomi- 
nated as wages, salary, commission, bonus, or otherwise. 
"Benefits" means compensation not paid as wages and 
includes Social Security, retirement, health care, life insur- 
ance, industrial insurance, unemployment compensation, 
vacation, holiday, sick leave, military leave, and jury duty. 
"Benefits" does not include any amount reported as wages. 

(8) How to claim approved credits. The recipients must 
take the tax credits approved under this program on ((theit 
regular combined exeise tax return for their regular assigned 


)) excise tax returns filed using the 
department's Efile system. These tax credits may not exceed 


the B&O tax liability. (Fhe ameunt-eferedittaken should be 
entered inte the"eredi#t" section of the return form, with a 
copy-of the credit appreval netice issued tothe recipient 
attached +tethe returt- )) 

oS When can neredi, be used? The a Soe 


A A TARR CENSOR AE SEE TER 
forthe recipient's use—Fer example_ifa recipient has been 


approved for $42,000 of tax credits based upon projections to 
-thatrecipientmay—use)) cannot be 
used until the department has approved the application. After 
approval, a recipient may use $2,000 or $4,000 of tax credit 
at the time it hires each new employee, depending on the 
wage/benefit level of the position filled. 

(b) No refunds for unused credits. No tax refunds will 
be made for any tax credits which exceed tax liability during 
the life of this program. If tax credits derived from qualified 
hiring exceed the recipients' business and occupation tax lia- 
bility in any one calendar year under this program, they may 
be carried forward to the next ((eatendar-yearts})) reporting 


period(s), until used. 
(9) Report to be filed by recipient. A recipient of tax 


credits under this program must complete and submit a report 
of employment activities to substantiate that he or she has 
complied with the hiring and retention requirements for 
approved credits. RCW 82.62.050. This report must be filed 
with the department by the last day of the month immediately 
following the end of the four consecutive full calendar quar- 
ter period for which a credit is earned. Based upon this report, 
the department will verify that the recipient is entitled to the 
tax credits approved by the department when the application 
was reviewed. The completed report may be sent by fax to 
360-586-0527 or mailed to the following address: 


Taxpayer Account Administration 
Department of Revenue 
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State of Washington 


(Department of Revenue 


P.O. Box 47476 
Olympia, WA 98504-7476 


The U.S. Post Office postmark or fax date will be used as 
the date of filing. 

(a) Verification of report. The department will use the 
same report the recipient provides to the department of 
employment security, which is known as the quarterly 
employment security report, to verify the recipient's eligibil- 
ity for tax credits. The recipient must maintain copies of the 
quarterly employment report for the ((year)) four consecutive 
full calendar quarters prior to the ((yearfor-whieheredits-are 
elaimed,the-year)) quarter for which the first qualified 
employment position is filled, the five calendar quarters for 
which the credits are claimed (this includes the quarter for 
which the first qualified employment position is filled), and 
((fer)) the four consecutive full calendar quarters following 
the hiring of persons to fill the qualified employment posi- 
tions. (The recipient does not have to forward copies of the 
quarterly employment report to the department each quarter.) 
The department may use other wage information provided to 
the department by the department of employment security. 
The taxpayer must provide additional information to the 
department, as the department finds necessary to calculate 
and verify wage eligibility. 

(b) Failure to file report. The law provides that if any 
recipient fails to submit a report or submits an inadequate 
report, the department may declare the amount of taxes for 
which credit has been used to be immediately due and pay- 
able. An inadequate report is one which fails to provide infor- 
mation necessary to confirm that the requisite number of 
employment positions has been created and maintained for 
((twelve-conseeutive-months)) four consecutive full calendar 
quarters. 

(10) What if the required number of positions is not 
created? The law provides that if the department finds that a 
recipient is not eligible for tax credits for any reason, other 
than failure to create the required number of qualified 
employment positions, the amount of taxes for which any 
credit has been used will be immediately due. No interest or 
penalty will be assessed in such cases. However, if the 
department finds that a recipient has failed to create the spec- 
ified number of qualified employment positions, the depart- 
ment will assess interest, but not penalties, on the taxes 
against which the credit has been used. This interest on the 
assessment is mandatory and will be assessed at the statutory 
rate under RCW 82.32.050, retroactively to the date the tax 
credit was used. The interest will accrue until the taxes for 
which the credit was used are fully repaid. RCW 82.32.050. 
The interest rates under RCW 82.32.050 can be obtained 
from the department's ((internet)) web site at ((www-dot- 
wa-gev)) dor.wa.gov or by calling the department's informa- 
tion center at 1-800-647-7706. 

(11) Program thresholds. The department cannot 
approve any credits that will cause the total credits approved 
to exceed seven million five hundred thousand dollars in any 
fiscal year. RCW 82.62.030. A "fiscal year" is the twelve- 
month period of July 1st through June 30th. If all or part of an 
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application for credit is disallowed due to cap limitations, the 
disallowed portion will be carried over for approval the next 
fiscal year. However, the applicant's carryover into the next 
fiscal year is only permitted if the total credits approved for 
the next fiscal year does not exceed the cap for that fiscal year 
as of the date on which the department has disallowed the 
application. 


WSR 15-15-034 
PERMANENT RULES 
DEPARTMENT OF LICENSING 
[Filed July 8, 2015, 9:52 a.m., effective August 8, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: This order will extend suspension of fees in an 
effort to maintain a balanced budget for the architect licens- 
ing program. The current temporary suspension expires on 
July 1, 2015. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 308-12-205 Architect fees. 

Statutory Authority for Adoption: RCW 18.08.340. 

Other Authority: RCW 43.24.086. 

Adopted under notice filed as WSR 15-11-048 on May 
15, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 8, 2015. 


Damon Monroe 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 13-16-018, 
filed 7/26/13, effective 8/26/13) 


WAC 308-12-205 Architect fees. (1) Suspension of 
fees. Effective July 1, ((2048)) 2015, the listed fees shown in 
subsection (2) of this section are suspended and replaced with 
the following: 


Title of Fee Fee 
Individuals: 
Examination application $50.00 
Reciprocity application 250.00 
Initial licensure 75.00 
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Title of Fee Fee 
License renewal (2 years) 75.00 
Late renewal penalty 25.00 
Duplicate license 15.00 

Business entities: 

Certificate of authorization 100.00 
Certificate of authorization 50.00 


renewal 


The fees set forth in this section shall revert back to the 
fee amounts shown in subsection (2) of this section on July 1, 
((2045)) 2017. 

(2) The following fees shall be charged by the business 
and professions division of the department of licensing: 


Title of Fee Fee 
Examination application $100.00 
Reciprocity application 390.00 
Initial licensure 99.00 
License renewal (2 years) 99.00 
Late renewal penalty 33.00 
Duplicate license 15.00 
Business entities: 

Certificate of authorization 278.00 

Certificate of authorization 139.00 


renewal 


WSR 15-15-036 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Developmental Disabilities Administration) 
[Filed July 8, 2015, 10:53 a.m., effective August 8, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Changes to WAC 388-837-9005 What is the 
purpose of this chapter? and 388-837-9030 What rights are 
available to a resident regarding a proposed transfer from one 
RHC to another RHC?, are willingly being made to comply 
with goals stated in RCW 44.04.280, by replacing demeaning 
language with respectful language. This was done by using 
respectful language when referring to individuals with dis- 
abilities by replacing all instances of MR and mental retarda- 
tion to ID and intellectual disability. Other housekeeping 
changes were also made to reflect agency reorganization. 
None of the changes resulted in any changes to policy, eligi- 
bility, or processes. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-837-9005 and 388-837-9030. 

Statutory Authority for Adoption: RCW 71A.12.030. 

Other Authority: RCW 44.04.280. 

Adopted under notice filed as WSR 15-07-053 on March 
13, 2015. 
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Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 2, 
Repealed 0. 


Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 2, Repealed 0. 


Date Adopted: July 6, 2017. 


Katherine I. Vasquez 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 04-16-018, 
filed 7/23/04, effective 8/23/04) 


WAC 388-837-9005 What is the purpose of this chap- 
ter? (1) The purpose of this chapter is to establish rules 
authorized by Title 71A RCW for RHC ICF/((MR))ID pro- 
grams, rules that: 

(a) Regulate the purchase and provision of services in 
state operated intermediate care facility for (( 
retarded)) those with an intellectual disability (ICF/ 
((MR))ID); and 

(b) Assure adequate ICF/((MR))ID care, service, and 
protection are provided through certification procedures; and 


(c) Establish standards for providing habilitative train- 
ing, health-related care, supervision, and residential services 
to eligible persons. 

(2) Except where specifically referenced, this chapter 
supersedes and replaces any and all sections affecting ICF/ 
((MR))ID facilities or programs contained in chapter 388-96 
WAC. 


(3) Except as referenced, definitions in WAC 388-835- 
0010 apply to this chapter. 


AMENDATORY SECTION (Amending WSR 04-16-018, 
filed 7/23/04, effective 8/23/04) 


WAC 388-837-9030 What rights are available to a 
resident regarding a proposed transfer from one RHC to 
another RHC? (1) A resident, their guardian, next-of-kin, or 
responsible party must be notified in writing at least thirty 
days before any transfer occurs. 


(2) The transfer notice must include the reason for the 
proposed transfer. 

(3) A resident, their guardian, next of kin, or responsible 
party has a right to an informal administrative review before 
the (division director)) assistant secretary or designee. 
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WSR 15-15-044 
PERMANENT RULES 
DEPARTMENT OF HEALTH 
(Chiropractic Quality Assurance Commission) 
[Filed July 8, 2015, 3:06 p.m., effective August 8, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: WAC 246-808-700 Cooperation with investi- 
gation, the chiropractic quality assurance commission is 
repealing WAC 246-808-700. RCW 18.130.230 requires all 
healthcare professionals, including chiropractors, to produce 
documents requested by the disciplinary authority as part of 
an investigation or be subject to a fine. RCW 18.130.230 con- 
trols the legal process for production of documents, so WAC 
246-808-700 is being repealed. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 246-808-700. 

Statutory Authority for Adoption: RCW 18.25.0171 and 
18.130.050. 

Other Authority: RCW 18.130.230. 

Adopted under notice filed as WSR 15-03-002 on Janu- 
ary 7, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 1. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 1. 

Date Adopted: July 8, 2015. 


Matthew Waldron, DC 
Chair 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 246-808-700 Cooperation with investigation. 


WSR 15-15-050 
PERMANENT RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed July 9, 2015, 8:30 a.m., effective August 9, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The agency is revising this rule to clarify that 
individual providers who work in a group practice that has 
been terminated by the agency may reapply for participation. 
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Citation of Existing Rules Affected by this Order: 
Amending WAC 182-502-0060. 

Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Adopted under notice filed as WSR 15-12-082 on June 1, 
2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 1, Repealed 0. 

Date Adopted: July 9, 2010 [2015]. 


Wendy Barcus 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 13-17-047, 
filed 8/13/13, effective 10/1/13) 


WAC 182-502-0060 Reapplying for participation. (1) 
Providers who are denied enrollment or removed from partic- 
ipation are not eligible to reapply for participation with the 
medicaid agency for five years from the date of denial or ter- 
mination. 

(2) Providers who are denied enrollment or removed 
from participation more than once are not eligible to reapply 
for participation with the agency. 

(3) A provider who is terminated solely under WAC 
182-502-0030(3) is eligible for immediate reapplication with 


the agency if the provider is not a full or partial owner of a 
terminated group practice. 


WSR 15-15-053 
PERMANENT RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed July 9, 2015, 12:37 p.m., effective August 9, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The agency is making housekeeping changes to 
correct agency names, program names, rule numbers, and to 
make other clarifications that do not change the effect of the 
rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 182-501-0055, 182-501-0100, 182-501- 
0163, 182-501-0165, 182-501-0169, 182-501-0180, 182- 
501-0182, 182-501-0184, 182-501-0200, and 182-501-0213. 
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Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Adopted under notice filed as WSR 15-12-014 on May 
21, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
10, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 10, Repealed 0. 

Date Adopted: July 9, 2015. 


Wendy Barcus 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0055 Health care coverage—How the 


((department)) agency determines coverage of services 
for its health care programs using health technology 
assessments. (1) The ((department)) medicaid agency uses 


health technology assessments ((#-determining)) to deter- 
mine whether a new technology, new indication, or existing 


technology approved by the Food and Drug Administration 
(FDA) is a covered service under ((department)) agency 


health care programs. The ((department)) agency only uses 
health technology assessments when coverage is not man- 


dated by federal or state law. A health technology assessment 
may be conducted by or on behalf of: 

(a) The ((department)) agency; or 

(b) The health technology assessment clinical committee 
(HTACC) ((aceording+e)) under RCW 70.14.080 through 
70.14.140. 

(2) The ((department)) agency reviews available evi- 
dence relevant to a medical or dental service or health care- 
related equipment and uses a technology evaluation matrix((; 
ineorder)) to: 

(a) Determine its efficacy, effectiveness, and safety; 

(b) Determine its impact on health outcomes; 

(c) Identify indications for use; 

(d) Identify potential for misuse or abuse; and 

(e) Compare to alternative technologies to assess benefit 
vs. harm and cost effectiveness. 

(3) The ((department)) agency may determine the tech- 
nology, device, or technology-related supply is: 

(a) Covered (see WAC ((388-504-0969)) 182-501-0060 
for the scope of coverage ((fer-departmentimedicalassis- 
tance)) under Washington apple health (WAH) pro- 
grams((=))); 
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(b) Covered with authorization (see WAC ((388-30+ 
9465)) 182-501-0165 for the process on how authorization is 
determined((-))); 

(c) Covered with limitations (see WAC (388-304 
0469-)) 182-501-0169 for how limitations can be 
extended((-))); or 

(d) Noncovered (see WAC ((388-59+-0976)) 182-501- 
0070 for ((the)) noncovered services ((determinedtebe-nen- 
eoevered.))). 

(4) The ((department)) agency may periodically review 
existing technologies, devices, or technology-related supplies 
and reassign authorization requirements as necessary 
((according—te)) using the ((same)) provisions ((as-eutined 
abeve)) in this section for new technologies, devices, or tech- 
nology-related supplies. 

(5) The ((department)) agency evaluates the evidence 
and criteria (presented by)) from HTACC to determine 
whether a service is covered ((#raccordanceavith WAC 388- 
504+-0050)) under WAC 182-501-0050 (9) and (10) and this 
section. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0100 Subrogation. (1) For the purpose 
of this section, "liable third party" means: 

(a) The tort-feasor, or insurer of the tort-feasor, or both; 
and 

(b) Any person, entity or program that is or may be liable 
to provide coverage for the illness or injuries for which the 
((department)) medicaid agency is providing assistance or 
residential care. 

(2) As a condition of medical care eligibility, a client 
must assign to the state any right the client may have to 
receive payment from any liable third party for medical 
expenses, assistance, or residential care. 

(3) To the extent authorized by a contract executed under 
RCW 74.09.522, a managed health care plan has the rights 
and remedies of the (( )) agency 
under RCW 43.20B.060 and 74.09.180. 

(4) The ((department)) agency is not responsible for 
medical care payment(s) for a client whose personal injuries 
are caused by the negligence or wrongdoing of another. How- 
ever, the ((department)) agency may provide the medical care 
required as a result of an injury or illness to the client if the 
client is otherwise eligible for medical care. 

(5) The ((department)) agency may pursue its right to 
recover the value of medical care provided to an eligible cli- 
ent from any liable third party or third-party settlement or 
judgment as a subrogee, assignee, or by enforcement of its 
public assistance lien ((as-previded)) under RCW 43.20B.040 
through 43.20B.070, ((REW)) 74.09.180, and 74.09.185. 

(6) Notice to the ((department)) agency and determining 
the reimbursement amount: 

(a) The client or the client's legal representative must 
notify the ((department)) agency in writing ((at-the-time-of)) 
when filing any claim against a third party, commencing an 
action at law, negotiating a settlement, or accepting an offer 
from the liable third party. ((WHter)) Send notices ((tethe 
department)) under this section ((sheuld-be-sent)) to: 
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Health ((and RecoveryServicesAdministratien)) Care 
Authority 

COB Casualty Unit 

P.O. Box 45561 

Olympia, WA 98504-5561 

Fax: ((€))360((Q))-753-3077 


(b) The client or the client's legal representative must 
((provide the department-with)) give the agency documenta- 
tion proposing allocation of damages, if any, to be used for 
settlement or to be proven at trial. 

(c) Where damages, including medical damages, have 
not been designated in the settlement or judgment, the client 
or the client's legal representative must contact the ((depart- 
ment)) agency to determine the appropriate reimbursement 
amount for payments the ((department)) agency made for the 
client's benefit. 

(d) If the client and the ((department-areanableto+reach 


atagreementaste)) agency cannot agree upon the appropri- 
ate reimbursement amount, any party may bring a motion in 


((the)) superior court for a hearing to determine the amount of 
reimbursement to the ((department)) agency from settlement 
or judgment proceeds. 

(7) The ((seeretary-efthe-department)) agency director 
or the ((seeretary's)) director's designee must consent in writ- 
ing to any discharge or compromise of any settlement or 
judgment of a lien created under RCW 43.20B.060. The 
((department)) agency considers the compromise or dis- 
charge of a medical care lien only as authorized by federal 
regulation at 42 C.F.R. 433.139. 

(8) The doctrine of equitable subrogation does not apply 
to defeat, reduce, or prorate any recovery made by the 


((departmentthatis)) agency based on its assignment, lien, or 
subrogation rights. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0163 Health care coverage—Process 
for submitting a valid request for authorization. (1) The 
((department)) medicaid agency requires providers to obtain 
authorization for certain health care services ((#-aceerdance 
with)) under this section, chapters ((388-504+-and388-502)) 
182-501 and 182-502 WAC, other applicable ((department)) 
agency rules, current published ((department)) agency billing 
instructions, and((/er)) numbered memoranda. For the pur- 
poses of this section, health care services include treatment, 
equipment, related supplies, and drugs. 

(a) For health care services that require prior authoriza- 
tion (PA), a provider (as defined in WAC ((388-390-0095)) 
182-500-0085) must submit a written, electronic, or tele- 
phonic request to the ((department)) agency. To be a valid 
request for ((prier-authorization)) PA, the provider must 
((sabmit)) send the request and ((eernfermte)) follow the 
((department's)) agency's current published program billing 
instructions, numbered memoranda, and any additional 
requirements in Washington Administrative Code (WAC) 
and((4er)) Revised Code of Washington (RCW). 

(b) For expedited prior authorization (EPA), a provider 
must certify that the client's clinical condition meets the 


appropriate EPA criteria outlined in the ((department's)) 
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agency's current published program billing instructions, 
numbered memoranda, and any additional requirements in 
WAC and((4et)) RCW. The provider must use the ((depart- 
ment-assigned)) agency-assigned EPA number when submit- 
ting a claim for payment to the ((department)) agency. 

(c) The ((department)) agency requires ((prier-autheriza- 
tten)) PA for covered health care services when the applica- 
ble ((expedited prior authorization)) EPA criteria are not met. 

(d) Upon request, a provider must ((submit)) send docu- 
mentation to the ((department)) agency showing how the cli- 
ent's condition meets the required criteria for PA or EPA. 


(2) (Bepartment)) Agency authorization requirements 
for covered health care services are not a denial of service. 


(3) The ((department)) agency returns invalid requests to 
the provider and takes no further action unless the request for 
authorization is resubmitted. The return of an invalid request 
is not a denial of service. 

(4) Failure of a provider to request authorization for a 
health care service that requires it or a provider's failure to do 
so properly is not a denial of service. 

(5) The ((department's)) agency's authorization of health 
care ((servieefs})) services does not guarantee payment. See 
WAC ((388-50-0050)) 182-501-0050 for other general 
requirements that must be satisfied before payment can be 
made for a health care service requested and authorized under 
this section. 

(6) The ((department)) agency evaluates a request for 
((a#)) authorization of a health care service that exceeds iden- 
tified limitations((;)) on a case-by-case basis and ((##-aeeor- 
dance-with WAC 388-501-0169)) under WAC 182-501- 
0169. 


(7) The ((department)) agency may recoup any payment 


made to a provider if the ((department)) agency later deter- 
mines the health care service was not properly authorized or 


did not meet EPA criteria. ((Referte)) See chapters ((388- 
502 and 388-502A)) 182-502 and 182-502A WAC. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0165 Medical and dental coverage— 
Fee-for-service (FFS) prior authorization—Determina- 
tion process for payment. (1) This section applies to fee-for- 
service (FFS) requests for medical or dental services and 
medical equipment that: 

(a) Are identified as covered services or ((EPSDF)) early 
and periodic screening, diagnosis, and treatment services; 
and 

(b) Require prior authorization by the ((department)) 
medicaid agency. 

(2) The following definitions and those found in (WAG 
388-500-0005)) chapter 182-500 WAC apply to this section: 

"Controlled studies" - Studies in which defined groups 
are compared with each other to reduce bias. 

"Credible evidence" - Type I-IV evidence or evidence- 
based information from any of the following sources: 

e Clinical guidelines 

e Government sources 

e Independent medical evaluation (IME) 

e Independent review organization (IRO) 
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e Independent technology assessment organizations 

e Medical and hospital associations 

e Policies of other health plans 

e Regulating agencies (((e-¢5)) for example, the Federal 
Drug Administration or Department of Health) 

¢ Treating provider 

e Treatment pathways 

"Evidence-based" - The ordered and explicit use of the 
best evidence available (see "hierarchy of evidence" in sub- 
section (6)(a) of this section) when making health care deci- 
sions. 

"Health outcome" - Changes in health status (mortality 
and morbidity) which result from the provision of health care 
services. 

"Institutional review board (IRB)" - A board or com- 
mittee responsible for reviewing research protocols and 
determining whether: 

(1) The rights and welfare of human subjects are ade- 
quately protected; 

(2) The risks to ((##dtvidueals)) people are minimized and 
are not unreasonable; 

(3) The risks to ((#dividuats)) people are outweighed by 
the potential benefit to them or by the knowledge to be 
gained; and 

(4) The proposed study design and methods are adequate 
and appropriate in the light of stated study objectives. 

"Independent review organization (IRO)" - A panel 
of medical and benefit experts intended to provide unbiased, 
independent, clinical, evidence-based reviews of adverse 
decisions. 

"Independent medical evaluation (IME)" - An objec- 
tive medical examination of the client to establish the medi- 
cal facts. 

"Provider" - The ((#+4+-idvat)) person who is responsi- 
ble for diagnosing, prescribing, and providing medical, den- 
tal, or mental health services to ((department)) agency cli- 
ents. 


(3) The ((department)) agency authorizes, on a case-by- 
case basis, requests described in subsection (1) of this section 


when the ((department)) agency determines the service or 
equipment is medically necessary as defined in WAC ((388- 
500-0605,)) 182-500-070. The process the ((department)) 
agency uses to assess medical necessity is based on: 

(a) The evaluation of submitted and obtainable medical, 
dental, or mental health evidence as described in subsections 
(4) and (5) of this section; and 

(b) The application of the evidence-based rating process 
described in subsection (6) of this section. 

(4) The ((department)) agency reviews available evi- 
dence relevant to a medical, dental, or mental health service 
or equipment to: 

(a) Determine its efficacy, effectiveness, and safety; 

(b) Determine its impact on health outcomes; 

(c) Identify indications for use; 

(d) Evaluate pertinent client information; 

(e) Compare to alternative technologies; and 

(f) Identify sources of credible evidence that use and 
report evidence-based information. 


(5) The ((department)) agency considers and evaluates 
all available clinical information and credible evidence rele- 
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vant to the client's condition. ((Atthe+time-of+request)) The 


provider responsible for the client's diagnosis ((and/)), or 
treatment, or both, must submit with the request credible evi- 
dence specifically related to the client's condition((;)) includ- 
ing, but not limited to: 

(a) A ((cHent-speetfie)) physiological description of the 
client's disease, injury, impairment, or other ailment; 

(b) Pertinent laboratory findings; 

(c) Pertinent X-ray and/or imaging reports; 

(d) Individual patient records pertinent to the case or 
request; 

(e) Photographs ((and/)), or videos ((wher)), or both, if 
requested ((by-the-department)); and 

(f) Objective medical/dental/mental health information 
such as medically/dentally acceptable clinical findings and 
diagnoses resulting from physical or mental examinations. 

(6) The ((department)) agency uses the following pro- 
cesses to determine whether a requested service described in 
subsection (1) is medically necessary: 

(a) Hierarchy of evidence - How defined. The ((depart- 
ment)) agency uses a hierarchy of evidence to determine the 
weight given to available data. The weight of medical evi- 
dence depends on objective indicators of its validity and reli- 
ability including the nature and source of the evidence, the 
empirical characteristics of the studies or trials upon which 
the evidence is based, and the consistency of the outcome 
with comparable studies. The hierarchy (in descending order 
with Type I given the greatest weight) is: 

(i) Type I: Meta-analysis done with multiple, well- 
designed controlled studies; 

(ii) Type II: One or more well-designed experimental 
studies; 

(iii) Type III: Well-designed, quasi-experimental studies 
such as nonrandomized controlled, single group pre-post, 
cohort, time series, or matched case-controlled studies; 

(iv) Type IV: Well-designed, nonexperimental studies, 
such as comparative and correlation descriptive, and case 
studies (uncontrolled); and 

(v) Type V: Credible evidence submitted by the pro- 
vider. 

(b) Hierarchy of evidence - How classified. Based on 
the quality of available evidence, the ((department)) agency 
determines if the requested service is effective and safe for 
the client by classifying it as an "A," "B," "C," or "D" level 
of evidence: 

(i) "A" level evidence: Shows the requested service or 
equipment is a proven benefit to the client's condition by 
strong scientific literature and well-designed clinical trials 
such as Type I evidence or multiple Type II evidence or com- 
binations of Type II, III or IV evidence with consistent results 
(An "A" rating cannot be based on Type IHI or Type IV evi- 
dence alone). 

(ii) "B" level evidence: Shows the requested service or 
equipment has some proven benefit supported by: 

(A) Multiple Type II or III evidence or combinations of 
Type II, HI or IV evidence with generally consistent findings 
of effectiveness and safety (A "B" rating cannot be based on 
Type IV evidence alone); or 

(B) Singular Type II, II, or IV evidence in combination 


with ((department-recognized)) agency-recognized: 
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(D Clinical guidelines; ((e£)) 

(ID) Treatment pathways; or 

(IH) Other guidelines that use the hierarchy of evidence 
in establishing the rationale for existing standards. 

(iii) "C" level evidence: Shows only weak and incon- 
clusive evidence regarding safety ((and/)), or efficacy ((sueh 
as)), or both. For example: 

(A) Type II, II, or IV evidence with inconsistent find- 
ings; or 

(B) Only Type V evidence is available. 

(iv) "D" level evidence: Is not supported by any evi- 
dence regarding its safety and efficacy, for example that 
which is considered investigational or experimental. 

(c) Hierarchy of evidence - How applied. After classi- 
fying the available evidence, the ((department)) agency: 

(i) Approves "A" and "B" rated requests if the service 
or equipment: 

(A) Does not place the client at a greater risk of mortality 
or morbidity than an equally effective alternative treatment; 
and 

(B) Is not more costly than an equally effective alterna- 
tive treatment. 

(ii) Approves a "C" rated request only if the provider 
shows the requested service is the optimal intervention for 
meeting the client's specific condition or treatment needs, 
and: 

(A) Does not place the client at a greater risk of mortality 
or morbidity than an equally effective alternative treatment; 
((and)) 

(B) Is less costly to the ((department)) agency than an 
equally effective alternative treatment; and 

(C) Is the next reasonable step for the client in a well- 
documented tried-and-failed attempt at evidence-based care. 

(iii) Denies "D" rated requests unless: 

(A) The requested service or equipment has a humanitar- 
ian device exemption from the Food and Drug Administra- 
tion (FDA); or 

(B) There is a local institutional review board (IRB) pro- 
tocol addressing issues of efficacy and safety of the requested 
service that satisfies both the ((department)) agency and the 
requesting provider. 

(7) Within fifteen days of receiving the request from the 
client's provider, the ((department)) agency reviews all evi- 
dence submitted and: 

(a) Approves the request; 

(b) Denies the request if the requested service is not 
medically necessary; or 

(c) Requests the provider submit additional justifying 
information. The ((department)) agency sends a copy of the 
request to the client at the same time. 

(i) The provider must submit the additional information 


within thirty days of the ((department's)) agency's request. 


(ii) The ((department)) agency approves or denies the 
request within five business days of the receipt of the addi- 


tional information. 

(iii) If the provider fails to provide the additional infor- 
mation, the ((department)) agency will deny the requested 
service. 


(8) When the ((department)) agency denies all or part of 
a request for a covered service((¢s})) or equipment, the 
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((department)) agency sends the client and the provider writ- 
ten notice, within ten business days of the date the informa- 


tion is received, that: 

(a) Includes a statement of the action the ((department)) 
agency intends to take; 

(b) Includes the specific factual basis for the intended 
action; 

(c) Includes reference to the specific WAC provision 
upon which the denial is based; 

(d) Is in sufficient detail to enable the recipient to: 

(i) Learn why the ((department's)) agency's action was 
taken; and 

(ii) Prepare an appropriate response. 

(e) Is in sufficient detail to determine what additional or 
different information might be provided to challenge the 
((department's)) agency's determination; 

(f) Includes the client's administrative hearing rights; 

(g) Includes an explanation of the circumstances under 
which the denied service is continued or reinstated if a hear- 
ing is requested; and 

(h) Includes examples(s) of "lesser cost alternatives" that 
permit the affected party to prepare an appropriate response. 

(9) If an administrative hearing is requested, the 
((department)) agency or the client may request an indepen- 
dent review organization (IRO) or independent medical 
examination (IME) to provide an opinion regarding whether 
the requested service or equipment is medically necessary. 
The ((departmentawil})) agency pays for the independent 


assessment if the ((department)) agency agrees that it is nec- 
essary, or an administrative law judge orders the assessment. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0169 Health care coverage—Limita- 
tion extension. This section addresses requests for limitation 
extensions regarding scope, amount, duration, and((/er)) fre- 
quency of a covered health care service. For the purposes of 
this section, health care services includes treatment, equip- 
ment, related supplies, and drugs. The ((department)) medic- 
aid agency does not authorize or pay for any covered health 
care services exceeding identified limitations unless authori- 
zation is obtained ((prierte)) before the client ((reeetving)) 
receives the service. 

(1) No limitation extension of covered health care ser- 
vices ((wHłbe)) is authorized when prohibited by specific 
program rules. 

(2) When a limitation extension is not prohibited by spe- 
cific program rules, the client's provider may request a limita- 
tion extension. 

(3) The ((department)) agency evaluates requests for 
limitation extensions as follows: 

(a) For a fee-for-service client, the process described in 
WAC ((388-39+01465)) 182-501-0165. 

(b) For a managed care enrollee, the client's managed 
care organization (MCO) evaluates requests for limitation 
extensions according to the MCO's prior authorization pro- 
cess. 
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(c) Both the ((department)) agency and MCO consider 
the following in evaluating a request for a limitation exten- 


sion: 

(i) The level of improvement the client has shown to date 
related to the requested health care service and the reasonably 
calculated probability of continued improvement if the 
requested health care service is extended; and 

(ii) The reasonably calculated probability the client's 
condition will worsen if the requested health care service is 
not extended. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0180 Health care services provided 
outside the state of Washington—General provisions. 
WAC (388-504-0180 through 388-504-0484)) 182-501- 
0180 through 182-501-0184 apply only to services payable 
on a fee-for-service basis for Washington ((state-+medieat 
assistance)) apple health (WAH) clients. 

(1) Subject to the exceptions and limitations in this sec- 
tion, WAC ((388-501-04182 and 388-501-0184)) 182-501- 
0182, and 182-501-0184, the ((department)) medicaid 

agency covers emergency and nonemergency out-of-state 
health care services provided to eligible ((Washingtor-state 
medieal-assistanee-elents)) WAH recipients when the ser- 
vices are: 

(a) Within the scope of the client's health care program 
as specified under chapter ((388-504)) 182-501 WAC; 

(b) Allowed to be provided outside the state of Washing- 
ton by specific program WAC; and 

(c) Medically necessary as defined in WAC ((388-500- 
9005)) 182-500-0070. 

(2) The ((department)) agency does not cover services 
provided outside the state of Washington under the Involun- 
tary Treatment Act (chapter 71.05 RCW and chapter 388-865 
WAC), including designated bordering cities. 

(3) When the ((department)) agency pays for covered 
health care services furnished to an eligible (Washington 
state medical assistance) ) WAH client outside the state of 
Washington, its payment is payment in full according to 42 
C.F.R. 447.15. 


(4) The ((department)) agency determines coverage for 
transportation services provided out of state, including ambu- 


lance services, according to chapter ((388-546)) 182-546 
WAC. 

(5) With the exception of designated bordering cities 
(see WAC ((388-584+0445)) 182-501-0175), if the client 
travels out of state expressly to obtain health care, the ser- 
vice((¢s})) must be prior authorized by the ((department)) 
agency. See WAC ((388-50+-0182)) 182-501-0182 for 
requirements related to out-of-state nonemergency treatment 
and WAC ((388-504+0465)) 182-501-0165 for the ((depart- 
ment's)) agency's medical necessity determination process. 

(6) The ((department)) agency does not cover health care 
services provided outside the United States and U.S. territo- 
ries, ((withthe-exceptien-ef)) except in British Columbia, 
Canada. See WAC ((388-30+-01484)) 182-501-0184 for lim- 
itations on coverage of, and payment for, health care pro- 
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vided to ((medicatassistanee)) WAH clients in British 
Columbia, Canada. 

(7) See WAC ((388-502-0128)) 182-502-0120 for pro- 
vider requirements for payment of health care provided out- 
side the state of Washington. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0182 Health care provided in another 
state or U.S. territory—Nonemergency. (1) This rule 
applies to nonemergency treatment situations occurring in 
another state or U.S. territory. Applicable situations include, 
but are not limited to: 


(a) Health care services ((that)) the ((department)) med- 
icaid agency has prior authorized for a client; and 


(b) Health care services obtained by the client, indepen- 
dent of the ((department)) agency, while traveling or visiting. 

(2) (Ge-aceordance-with)) Under the prior authorization 
process described in WAC ((388-50+-6165)) 182-501-0165, 
except as specified in subsection (3) of this section, the 
((department)) agency pays for covered nonemergency 
health care services provided to an eligible Washington 
((state medical assistance-chent)) apple health (WAH) recip- 
ient in another state or U.S. territory to the same extent that it 
pays for covered nonemergency services provided within the 


state of Washington when the ((department)) agency deter- 
mines that: 


(a) Services are medically necessary and the client's 
health will be endangered if the client ((is-required+e)) must 
travel to the state of Washington to receive the needed care; 


(b) Medically necessary services are not available in 
Washington state or designated bordering cities (see WAC 
((388-594+0445)) 182-501-0175) and are more readily avail- 
able in another state; or 


(c) It is general practice for clients in a particular Wash- 
ington state locality to use medically necessary resources in a 
bordering state. 


(3) The (department) a agency pays for covered none- 
mergency health care services ((furnished+e)) for an eligible 


((Washington state medical assistanee-ehent)) WAH recipi- 
ent in another state or U.S. territory, unless the out-of-state 
provider ((is-aawitine+te)) will not accept the ((depart- 
ment's)) agency's payment as payment in full ((aeeerdingte)) 
under 42 C.F.R. 447.15. The ((department)) agency does not 
pay when the provider refuses to accept the ((department's)) 
agency's payment as payment in full. 

(4) The ((department)) agency does not pay for medi- 
cally necessary, nonsymptomatic treatment (i.e., preventive 
care) furnished outside the state of Washington unless it is 
furnished in a designated bordering city, which is considered 
the same as an in-state city for the purposes of health care 
coverage (see WAC ((388-50+-0475)) 182-501-0175). Cov- 
ered nonemergency services requiring prior authorization, 
when provided in the state of Washington, also require prior 
authorization, when provided in a designated bordering city 
(see WAC ((388-504+-01465)) 182-501-0165 for the ((depart- 
ment's)) agency's medical necessity determination process). 
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(5) See WAC ((388-59+0486)) 182-501-0180 for addi- 
tional information regarding health care services provided 
outside the state of Washington. 

(6) The (department's health-and—reeevery_serviees 

)) agency's direc- 
tor or designee reviews all exception to rule (ETR) requests. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0184 Health care services provided 
outside of the United States and U.S. territories or in a 
foreign country. For the purposes of this section, the term 
"health care services" does not include the diagnosis and 
treatment for alcohol ((and/er)), substance abuse, and mental 
health services. 

(1) The provisions of WAC ((388-59+0482)) 182-501- 
0182 apply to this section. 

(2) The ((department)) medicaid agency does not pay for 
health care services furnished in a foreign country, except for 
medical services furnished in the province of British Colum- 
bia, Canada, under ((the-conditions-specifiedin)) this section. 


The ((department)) a agency pays for medical services fur- 
nished in British Columbia, Canada, to (( 


the folowine)) 
Washington ((statemedicalassistanee)) apple health (WAH) 
clients only when those clients: 

(a) ((Fresesvhe)) Reside in Point Roberts, Washington; 

(b) ((Fhese-vhe)) Reside in Washington communities 
along the border with British Columbia, Canada (see subsec- 
tion (3) of this section for further clarification); ((and)) or 

(c) Are members of the Canadian First Nations who live 
in Washington state. 

(3) For ((these-medicalassistance)) WAH clients identi- 
fied in subsection (2) of this section, the ((department)) 
agency covers emergency and nonemergency medical ser- 
vices provided in British Columbia, Canada, when the ser- 
vices are: 

(a) Within the scope of the client's health care program 
as specified in chapter ((388-59+)) 182-501 WAC; 

(b) Allowed to be provided outside the United States and 
U.S. territories by specific program WAC; and 

(c) Medically necessary as defined in WAC ((388-396- 
0005)) 182-500-0070. 

(4) For ((these-medicalassistance)) WAH clients identi- 
fied in subsection (2) of this section, the ((department)) 
agency covers nonemergency medical services in British 
Columbia, Canada, only when: 

(a) It is general practice for ((Washimgten-statemedical 
assistance)) WAH clients ((residing in these-particularteeal 
tttes)) to use medically necessary resources across the Cana- 
dian border; or 

(b) The medical services in British Columbia, Canada, 
are closer or more readily accessible to the client's Washing- 
ton state residence. As applied to nonemergency medical ser- 
vices, the phrase "closer or more readily accessible to the cli- 
ent's Washington state residence" means: 

(i) There is not a United States provider for the ((same)) 
service within twenty-five miles of the client's Washington 
state residence; and 
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(ii) The closest Canadian provider of the service is closer 
than the closest U.S. provider of the service. 

(5) The ((department)) agency does not cover services 
provided in British Columbia, Canada, under the Involuntary 
Treatment Act (chapter 71.05 RCW and chapter 388-865 
WAC). 

(6) ((Whenthe-department-pays)) The agency's payment 
for covered medical services furnished to a ((Washington 
state+medicalassistance)) WAH client in British Columbia, 
Canada, ((#ts-payment)) is payment in full according to 42 
C.F.R. 447.15. 

(7) A British Columbia, Canada, provider who furnished 
health care services ((and/))or covered items to a ((medieat 
assistance)) WAH client ((will)) receives payment from the 
((department)) agency only when: 

(a) ((Suek)) The reimbursement is made to a financial 
institution or entity located within the United States in U.S. 
dollars; and 

(b) The participating British Columbia, Canada, pro- 
vider: 

(i) Has signed a core provider agreement with the 
(department) agency; 

(ii) Satisfies all medicaid conditions of participation; 

(iii) Meets functionally equivalent licensing require- 
ments; and 

(iv) Complies with the same utilization control standards 
as in-state providers. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0200 Third-party resources. (1) The 
((department)) medicaid agency requires a provider to seek 
timely reimbursement from a third party when a client has 
available third-party resources, except as described under 
subsections (2) and (3) of this section. 

(2) The ((department)) agency pays for medical services 
and seeks reimbursement from ((the)) a liable third party 
when the claim is for any of the following: 

(a) Prenatal care; 

(b) Labor, delivery, and postpartum care (except inpa- 
tient hospital costs) for a pregnant woman; or 

(c) Preventive pediatric services as covered under the 
((EPSBPF)) early and periodic screening, diagnosis and treat- 
ment program. 

(3) The ((department)) agency pays for medical services 
and seeks reimbursement from any liable third party when 
both of the following apply: 

(a) The provider submits to the ((department)) agency 
documentation of billing the third party and the provider has 
not received payment after thirty days from the date of ser- 
vices; and 

(b) The claim is for a covered service provided to a client 
on whose behalf the office of support enforcement is enforc- 
ing an absent parent to pay support. For the purpose of this 
section, "is enforcing" means the absent parent either: 

(i) Is not complying with an existing court order; or 

(ii) Received payment directly from the third party and 
did not pay for the medical services. 
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(4) The provider may not bill the ((department)) agency 
or the client for a covered service when a third party pays a 


provider the same amount as or more than the ((department)) 
agency rate. 

(5) When the provider receives payment from ((the)) a 
third party after receiving reimbursement from the ((depart- 
ment)) agency, the provider must refund to the ((department)) 
agency the amount of the: 

(a) Third-party payment when the payment is less than 
the ((department's)) agency's maximum allowable rate; or 

(b) The ((department)) agency payment when the third- 
party payment is equal to or ((greater)) more than the 
((department's)) agency's maximum allowable rate. 

(6) The ((departmentis-netrespensiblete)) agency does 
not pay for medical services ((when+the)) if third-party bene- 
fits are available to pay for the client's medical services ((at 
thetime)) when the provider bills the ((department)) agency, 
except ((as-deseribed)) under subsections (2) and (3) of this 
section. 

(7) The client is liable for charges for covered medical 
services that would be paid by the third-party payment when 
the client either: 

(a) Receives direct third-party reimbursement for 
((sueh)) the services; or 

(b) Fails to execute legal signatures on insurance forms, 
billing documents, or other forms necessary to receive insur- 
ance payments for services rendered. See WAC ((388-S505- 
9540)) 182-503-0540 for assignment of rights. 

(8) The ((department)) agency considers an adoptive 
family to be a third-party resource for the medical expenses 
of the birth mother and child only when there is a written con- 
tract between the adopting family and either the birth mother, 
the attorney, the provider, or the adoption service. The con- 
tract must specify that the adopting family will pay for the 
medical care associated with the pregnancy. 

(9) A provider cannot refuse to furnish covered services 
to a client because of a third-party's potential liability for the 
services. 

(10) For third-party liability on personal injury litigation 
claims, the ((department)) agency is responsible for provid- 
ing medical services ((as-deseribed)) under WAC ((388-50+ 
9400)) 182-501-0100. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-501-0213 Case management services. (1) 
The ((department-shal)) medicaid agency provides case 
management services to ((medicalassistance)) Washington 
apple health recipients: 

(a) By contract with providers of case management ser- 
vices. 

(b) Limited to target groups of clients as determined by 
the contract. 

(c) Limited to services as determined by the contract. 

(2) Case management services are services which will 
assist clients in gaining access to needed medical, social, edu- 
cational, and other services. 
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WSR 15-15-056 
PERMANENT RULES 
CLARK COLLEGE 
[Filed July 9, 2015, 5:01 p.m., effective August 9, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: To comply with the latest Title IX, VAWA, and 
campus SaVE requirements. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 132N-300-001, 132N-300-010, and 132N- 
125-035. 

Statutory Authority for Adoption: RCW 28B.50.140(3). 

Adopted under notice filed as WSR 15-09-064 on June 
29 [April 14], 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: A sentence was added to the adopted version in 
WAC 132N-300-010 (2)(c) (under the definition of "con- 
sent") that was inadvertently left out of the proposed version 
... "Intoxication is not a defense against allegations that an 
individual has engaged in nonconsensual sexual conduct." 
This exact language was included elsewhere in the proposed 
version in WAC 132N-125-035 (14)(c)(vi) (under the defini- 
tion of "consent") and was adopted. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 3, Amended 0, Repealed 0; Federal 
Rules or Standards: New 3, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 3, Amended 0, Repealed 0. 

Date Adopted: June 29, 2015. 


Bob Williamson 
Vice-President of 
Administrative Services 


AMENDATORY SECTION (Amending WSR 14-12-024, 
filed 5/27/14, effective 7/7/14) 


WAC 132N-125-035 Prohibited student conduct. The 
college may impose disciplinary sanctions against a student 
who commits, or aids, abets, incites, encourages or assists 
another person to commit, an act(s) of misconduct which 
include, but are not limited to, the following: 

(1) Academic dishonesty. Any act of academic dishon- 
esty including, but not limited to, cheating, plagiarism, and 
fabrication. 

(a) Cheating includes using or any attempt to use, give or 
obtain unauthorized assistance relating to the completion of 
an academic assignment. 
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(b) Plagiarism includes taking and using as one's own, 
without proper attribution, the ideas, writings, or work of 
another person in completing an academic assignment. 

(c) Self-plagiarism may also include the unauthorized 
submission for credit of academic work that has been submit- 
ted for credit in another course. 

(d) Fabrication includes falsifying data, information, or 
citations in completing an academic assignment and also 
includes providing false or deceptive information to an 
instructor concerning the completion of an assignment. 

(e) No student shall be allowed to withdraw from a 
course or from the college to avoid the consequences of aca- 
demic dishonesty. 

(2) Other dishonesty. Any other acts of dishonesty, 
such acts include, but are not limited to: 

(a) Forgery, alteration, submission of falsified docu- 
ments or misuse of any college document, record, or instru- 
ment of identification; 

(b) Tampering with an election conducted by or for col- 
lege students; or 

(c) Furnishing false information, or failing to furnish 
correct information, in response to the request or requirement 
of a college officer or employee. 

(3) Obstruction or disruption. Obstruction or disrup- 
tion of: 

(a) Any instruction, research, administration, disci- 
plinary proceeding, or other college activity, including the 
obstruction of the free flow of pedestrian or vehicular move- 
ment on college property or at a college activity; or 

(b) Any activity that is authorized to occur on college 
property, whether or not actually conducted or sponsored by 
the college. Participation in any activity which unreasonably 
disrupts the operations of the college or infringes on the 
rights of another member of the college community, or leads 
or incites another person to engage in such an activity. 

(4) Assault, physical abuse, verbal abuse, threat(s), 
intimidation, harassment, bullying, stalking or other conduct 
which harms, threatens, or is reasonably perceived as threat- 
ening the health or safety of another person or another per- 
son's property. For purposes of this subsection: 

(a) Bullying is physical or verbal abuse, repeated over 
time, and involving a power imbalance between the aggressor 
and victim. 

(b) Stalking is intentional and repeated following of 
another person, which places that person in reasonable fear 
that the perpetrator intends to injure, intimidate, or harass that 
person. Stalking also includes instances where the perpetrator 
knows or reasonably should know that the person is fright- 
ened, intimidated, or harassed, even if the perpetrator lacks 
such an intent. 

(5) Cyber misconduct. Cyberstalking, cyberbullying, or 
online harassment. Use of electronic communications includ- 
ing, but not limited to, electronic mail, instant messaging, 
electronic bulletin boards, and social media sites to harass, 
abuse, bully, or engage in other conduct which harms, threat- 
ens, or is reasonably perceived as threatening the health or 
safety of another person. Prohibited activities include, but are 
not limited to, unauthorized monitoring of another's e-mail 
communications directly or through spyware, sending threat- 
ening e-mails, disrupting electronic communications with 
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spam or by sending a computer virus, sending false messages 
to third parties using another's e-mail identity, nonconsensual 
recording of sexual activity, and nonconsensual distribution 
of a recording of sexual activity. 

(6) Property violation. Attempted or actual damage to, 
or theft or misuse of, real or personal property or money of: 

(a) The college or state; 

(b) Any student or college officer, employee, or organi- 
zation; 

(c) Any other member of the college community or orga- 
nization; or 

(d) Possession of such property or money after it has 
been stolen. 

(7) Failure to comply with directive. Failure to comply 
with the direction of a college officer or employee who is act- 
ing in the legitimate performance of his or her duties, includ- 
ing failure to properly identify oneself to such a person when 
requested to do so. 

(8) Weapons. Possession or use of firearms, explosives, 
dangerous chemicals, or other dangerous weapons, which can 
be used to inflict bodily harm or to damage real or personal 
property is prohibited on the college campus, at any other 
facilities leased or operated by the college, or at any activity 
under the administration or sponsorship of the college. 
Exceptions to this policy are permitted when the weapon is 
used in conjunction with an approved college instructional 
program, is carried by duly constituted law enforcement offi- 
cer, or is otherwise permitted by law. 

(9) Hazing. Hazing includes, but is not limited to, any 
initiation into a student organization or any pastime or 
amusement engaged in with respect to such an organization 
that causes, or is likely to cause, bodily danger or physical 
harm, or serious mental or emotional harm to any student. 

(10) Alcohol, drug, and tobacco violations. 

(a) Alcohol. The use, possession, delivery, sale, or being 
visibly under the influence of any alcoholic beverage, except 
as permitted by law and applicable college policies. 

(b) Marijuana. The use, possession, delivery, sale, or 
being visibly under the influence of marijuana or the psycho- 
active compounds found in marijuana and intended for 
human consumption, regardless of form. While state law per- 
mits the recreational use of marijuana, federal law prohibits 
such use on college premises or in connection with college 
activities. 

(c) Drugs. The use, possession, delivery, sale, or being 
under the influence of any legend drug, including anabolic 
steroids, androgens, or human growth hormones as defined in 
chapter 69.41 RCW, or any other controlled substance under 
chapter 69.50 RCW, except as prescribed for a student's use 
by a licensed practitioner. 

(d) Tobacco, electronic cigarettes, and related prod- 
ucts. Consistent with its efforts to promote wellness, fitness, 
and a campus environment conducive to work, study, and 
activities for staff, students, and the public, Clark College 
maintains a tobacco-free campus. The use of tobacco, elec- 
tronic cigarettes, and related products in any building owned, 
leased, or operated by the college or in any location is prohib- 
ited. "Related products" include, but are not limited to, ciga- 
rettes, pipes, bidi, clove cigarettes, waterpipes, hookahs, 
chewing tobacco, and snuff. 
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(11) Lewd conduct. Conduct which is obscene, lewd, or 
indecent. 

(12) Disorderly conduct. Conduct which disrupts cam- 
pus operations or the educational environment, is disturbing 
the peace, or assisting or encouraging another person to dis- 
turb the peace. 

(13) Discriminatory conduct. Discriminatory conduct 
which harms or adversely affects any member of the college 
community because of her/his race; color; national origin; 
sensory, mental or physical disability; use of a service ani- 
mal; gender, including pregnancy; marital status; age (40+); 
religion; creed; genetic information; sexual orientation; gen- 
der identity; veteran's status; or any other legally protected 
classification. Such finding is considered an aggravating fac- 
tor in determining a sanction for such conduct. 

(14) Sexual misconduct. The term "sexual misconduct" 
includes sexual harassment, sexual intimidation, and sexual 
violence. 

(a) Sexual harassment. The term "sexual harassment" 
means unwelcome conduct of a sexual nature, including 
unwelcome sexual advances, requests for sexual favors, and 
other verbal, nonverbal, or physical conduct of a sexual 
nature that is sufficiently serious as to deny or limit, and that 
does deny or limit, based on sex, the ability of a student to 
participate in or benefit from the college's educational pro- 
gram or that creates an intimidating, hostile, or offensive 
environment for other campus community members. 

(b) Sexual intimidation. The term "sexual intimidation" 
incorporates the definition of "sexual harassment" and means 
threatening or emotionally distressing conduct based on sex 
including, but not limited to, nonconsensual recording of sex- 
ual activity or the distribution of such recording. 

(c) Sexual violence. ((Fhetermsexual+ielence"ineer 


" 


aa a e ae ada are oan 
assault sexual battery, sexual _ coercion, sexuatexpleiation, 


ie "Sexual silence! is a tape of ae 


discrimination and harassment. Nonconsensual sexual inter- 
course, nonconsensual sexual contact, domestic violence, 
dating violence, and stalking are all types of sexual violence. 

(i) Nonconsensual sexual intercourse is any sexual inter- 
course (anal, oral, or vaginal), however slight, with any 
object, by a person upon another person, that is without con- 
sent and/or by force. Sexual intercourse includes anal or vag- 
inal penetration by a penis, tongue, finger, or object, or oral 
copulation by mouth to genital contact or genital to mouth 
contact. 

(ii) Nonconsensual sexual contact is any intentional sex- 
ual touching, however slight, with any object, by a person 
upon another person that is without consent and/or by force. 
Sexual touching includes any bodily contact with the breasts, 
groin, mouth, or other bodily orifice of another individual, or 
any other bodily contact in a sexual manner. 
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(iii) Domestic violence includes asserted violent misde- 
meanor and felony offenses committed by the victim's cur- 
rent or former spouse, current or former cohabitant, person 
similarly situated under domestic or family law, or anyone 


else protected under domestic or family violence law. 


(iv) Dating violence means violence by a person who has 


been in a romantic or intimate relationship with the victim. 
Whether there was such a relationship will be gauged by its 


length, type, and frequency of interaction. 


(v) Stalking means intentional and repeated harassment 
or following of another person, which places that person in 
reasonable fear that the perpetrator intended to injure, intimi- 
date, or harass that person. Stalking also includes instances 
where the perpetrator knows or reasonably should know that 
the person is frightened, intimidated, or harassed, even if the 
perpetrator lacks such intent. 


(vi) Consent: Knowing, voluntary and clear permission 
by word or action, to engage in mutually agreed upon sexual 
activity. Each party has the responsibility to make certain that 
the other has consented before engaging in the activity. For 
consent to be valid, there must be at the time of the act of sex- 
ual intercourse or sexual contact_actual words or conduct 
indicating freely given agreement to have sexual intercourse 
or sexual contact. 


A person cannot consent if he or she is unable to under- 
stand what is happening or is disoriented, helpless, asleep or 
unconscious for any reason, including due to alcohol or other 
drugs. An individual who engages in sexual activity when the 
individual knows, or should know, that the other person is 


physically or mentally incapacitated has engaged in noncon- 
sensual conduct. 


Intoxication is not a defense against allegations that an 
individual has engaged in nonconsensual sexual conduct. 


(15) Harassment. Unwelcome and offensive conduct 
including verbal, nonverbal, or physical conduct, that is 
directed at a person because of such person's protected status 
and that is sufficiently serious as to deny or limit, and that 
does deny or limit, the ability of a student to participate in or 
benefit from the college's educational program or that creates 
an intimidating, hostile, or offensive environment for other 
campus community members. Protected status includes a 
person's race; color; national origin; sensory, mental or phys- 
ical disability; use of a service animal; gender, including 
pregnancy; marital status; age (40+); religion; creed; genetic 
information; sexual orientation; gender identity; veteran's 
status; or any other legally protected classification. See "Sex- 
ual misconduct" for the definition of "sexual harassment." 
Harassing conduct may include, but is not limited to, physical 
conduct, verbal, written, social media, and electronic com- 
munications. 

(16) Retaliation. Retaliation((4ntinidationthreats—or 
eceercion against anyone whe-asserts_atisht protected by) ) 

against any individual for reporting, providing information, 


exercising one's rights or responsibilities, or otherwise being 
involved in the process of responding to, investigating, or 


addressing allegations or violations of federal, state, or local 
law, or college policies including, but not limited to, student 
conduct code provisions prohibiting discrimination and 


harassment((-er-whe-ceeperatesn-aninvestigation)). 
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(17) Theft or misuse of electronic resources. Theft or 
other misuse of computer time or other electronic informa- 
tion resources of the college. Such misuse includes, but is not 
limited to: 

(a) Unauthorized use of such resources or opening of a 
file, message, or other item; 

(b) Unauthorized duplication, transfer, or distribution of 
a computer program, file, message, or other item; 

(c) Unauthorized use or distribution of someone else's 
password or other identification; 

(d) Use of such time or resources to interfere with some- 
one else's work; 

(e) Use of such time or resources to send, display, or 
print an obscene or abusive message, text, or image; 

(f) Use of such time or resources to interfere with normal 
operation of the college's computing system or other elec- 
tronic information resources; 

(g) Use of such time or resources in violation of applica- 
ble copyright or other law; 

(h) Adding to or otherwise altering the infrastructure of 
the college's electronic information resources without autho- 
rization; or 

(i) Failure to comply with the student computing 
resources policy. http://www.clark.edu/student_services/ 
computing resources/policy.php 

(18) Unauthorized access. Unauthorized possession, 
duplication, or other use of a key, keycard, or other restricted 
means of access to college property, or unauthorized entry 
onto or into college property. 

(19) Safety violations. Safety violations include any 
nonaccidental conduct that interferes with or otherwise com- 
promises any college policy, equipment, or procedure relat- 
ing to the safety and security of the campus community, 
including tampering with fire safety equipment and trigger- 
ing false alarms or other emergency response systems. 

(20) Abuse or misuse of any procedures. Abuse or mis- 
use of any of the procedures relating to student complaints or 
misconduct including, but not limited to: 

(a) Failure to obey a subpoena; 

(b) Falsification or misrepresentation of information; 

(c) Disruption or interference with the orderly conduct of 
a proceeding. 

(d) Interfering with someone else's proper participation 
in a proceeding; 

(e) Destroying or altering potential evidence or attempt- 
ing to intimidate or otherwise improperly pressure a witness 
or potential witness; 

(f) Attempting to influence the impartiality of, or harass- 
ing or intimidating, a student conduct committee member; or 

(g) Failure to comply with any disciplinary sanction(s) 
imposed under this student conduct code. 

(21) Motor vehicles. Operation of any motor vehicle on 
college property in an unsafe manner or in a manner which is 
reasonably perceived as threatening the health or safety of 
another person. 

(22) Violation of other laws or policies. Violation of 
any federal, state, or local law, rule, or regulation or other 
college rules or policies, including college traffic and parking 
tules. 
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(23) Ethical violation. The breach of any generally rec- 
ognized and published code of ethics or standards of profes- 
sional practice that governs the conduct of a particular profes- 
sion for which the student is taking a course or is pursuing as 
an educational goal or major. 

In addition to initiating discipline proceedings for viola- 
tion of the student conduct code, the college may refer any 
violations of federal, state, or local laws to civil and criminal 
authorities for disposition. The college shall proceed with 
student disciplinary proceedings regardless of whether the 
underlying conduct is subject to civil or criminal prosecution. 


AMENDATORY SECTION (Amending WSR 98-19-066, 
filed 9/18/98, effective 10/19/98) 


WAC 132N-300-001 Statement of policy. ((G))) The 
college affirms a commitment to freedom from discrimina- 
tion for all members of the college community. The responsi- 
bility for, and the protection of, this commitment extends to 
students, faculty, administration, staff, contractors, and those 
who develop or participate in college programs. It encom- 
passes every aspect of employment and every student and 
community activity. The college expressly prohibits discrim- 
ination ((agaiast-any—persen)) on the basis of race, ((sex; 


ereed,relgien,)) color, national origin, age, perceived or 
actual physical or mental disability, pregnancy, genetic infor- 


mation, sex, sexual orientation, gender identity, marital sta- 
tus, ((the-presence-of any physical senseryormental disabH 
Hty,_or-status_as-a-disabled_or Vietnam-era-veteran) ) ae 
religion, honorably discharged veteran or military status, o 
use of a trained guide dog or service animal. Harassment T a 
form of discrimination. 


((@Befinitiens- 
_ fa) Sexual_harassmentis-a_form-_ of sex_diserimination 


ie ERER ee 
rien_for-srantine work-study or grading benefits However, 
sextatharassmentimay_atso-tvetre relationships among 
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(6) Racial _harassment is_defined_as_physical_orverbal 
eonduct thatis-mahectously intended te-_harass, intimidate orf 
humitate-a-_person_or-persens-on account of racecoler_or 
national origin-and that causes -severe-emotional distress; 


part-of which occurred between August 51964_and May 7, 
4975-andawas-discharged of released from _dutyawith other 
than-a-dishonorable discharge.) 


AMENDATORY SECTION (Amending WSR 98-19-066, 
filed 9/18/98, effective 10/19/98) 


WAC AN0 oio Car ievot procedure; ey 


a Clarke € 


ees ors cloves) 
on-the-basis-of race; sex; ereed; Feligion; eoler_nationalort 
any physical, SCRSOFY-OF mental disability, oF status-as-a-dis- 
Tip lieder veteran, aes nee a format aa 
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chapter 3921-2 WAC and the tndpiduals vith Disabities 
Education Act 201 -S.C-sees 1400 et seq, inehidine review 


Hany pann oE eee may request e 


__ Gi} Upon receipt of the-grievanee; the ADACO-or AAO 
Te ae Sugno ie 


or AAO wil present awritten report inchiding findings and 
lusi i lai y lent] 

reportmayneludea recommendation by the ADACO oF 
p : À hi : : , 


eR EE Re EN E IH ae 

Gv Hf the-complaintis_feund tebe false and mateious, 
the ADACO-0t AA O-wiH notify the - designated dean or 
sa cea aa action againstthe 


Gab aepeH ne berate a eae within twenty 
ene-days-after the repertis issued. 
i leer clint med tan eines er aie 


a ee ee eae 


x 


GH Fhe-wrHtenresults-ofthepresidentiakHeview aut be 
GB) desired inquitiesor appeals beyond the instite- 
{ . . . z 
AR poy Te i: ission 
educatien-)) (1) Introduction. 


Clark College recognizes its responsibility for investiga- 
tion, resolution, implementation of corrective measures, and 
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race, color, national origin, age, perceived or actual physical 
or mental disability, pregnancy, genetic information, sex, 
sexual orientation, gender identity, marital status, creed, reli- 
gion, honorably discharged veteran or military status, or use 
of a trained guide dog or service animal, as required by Titles 
VI and VII of the Civil Rights Act of 1964, Title IX of the 
Educational Amendments of 1972, Sections 504 and 508 of 
the Rehabilitation Act of 1973, the Americans with Disabili- 
ties Act and ADA Amendments Act, the Age Discrimination 
Act of 1975, the Violence Against Women Reauthorization 
Act and Washington state's law against discrimination, chap- 
ter 49.60 RCW and their implementing regulations. To this 
end, Clark College has enacted policies prohibiting discrimi- 
nation against and harassment of members of these protected 
classes. Any individual found to be in violation of these poli- 
cies will be subject to disciplinary action up to and including 
dismissal from the college or from employment. 

The responsibility for, and the protection of this commit- 
ment, extends to students, faculty, administration, staff, con- 
tractors, and those who develop or participate in college pro- 
grams. It encompasses every aspect of employment and every 
student and community activity. 

Any person who believes she or he has been discrimi- 
nated against or harassed by Clark College or its employee(s) 


or agent(s) on the basis of any status listed in subsection (1) 


of this section, may request informal assistance and/or lodge 
a formal grievance. If the complaint is against that designee, 


the complainant should report the matter to the president's 
office for referral to an alternate designee. 

The college president designates investigation of griev- 
ances on the basis of race, creed, religion, color, national ori- 
gin, age, political affiliation, and/or marital status to: Associ- 
ate vice-president of human resources and Title IX coordina- 
tor, human resources, Baird administration building (BRD) 
133, 360-992-2619. The college president designates investi- 
gation of grievances on the basis of sex, sexual orientation, 
gender identity, or gender expression to: Special advisor for 
diversity and equity and Title IX deputy coordinator, office 
of diversity and equity, Gaiser hall (GHL) 214, 360-992- 
2355, and dean of student success and retention and Title IX 
deputy coordinator, student affairs office, Gaiser hall (GHL) 
204, 360-992-2900. The college president designates investi- 
gation of grievances on the basis of any physical, sensory or 
mental disability, or status as a disabled, or honorably dis- 
charged veteran or military status to: ADA compliance coor- 
dinator, disability support services, Penguin Union building 
(PUB) 013, 360-992-2065. 

The presidential designee: 

e Will accept all complaints and referrals from college 
employees, applicants, students, and visitors. 

e Will make determinations regarding how to handle 
requests by complainants for confidentiality. 

e Will keep accurate records of all complaints and refer- 
rals for the required time period. 

e May conduct investigations or delegate and oversee 
investigations conducted by a designee. 

e May impose interim remedial measures to protect par- 
ties during investigations of discrimination or harassment. 


monitoring the educational environment and workplace to 
stop, remediate, and prevent discrimination on the basis of 


e Will issue written findings and recommendations upon 
completion of an investigation. 
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(ii) Verbal or physical threats of violence or physical 


remediate, and prevent the recurrence of inappropriate con- 
duct. 

The college encourages the timely reporting of any inci- 
dents of discrimination or harassment. Complaints may be 
submitted in writing or orally. For complainants who wish to 
submit a written complaint, a formal complaint form is avail- 
able online at http://www.clark.edu/clark-and-community/ 
about/policies-procedures/grievance_procedure.php. Hard- 
copies of the complaint form are available at the following 
locations on campus: Office of diversity and equity, Gaiser 
hall (GHL) 214; student affairs office, Gaiser hall (GHL) 
204; or human resources office, Baird administration build- 


ing (BRD) 133. 
(2) Definitions. 


(a) Complainant: Employee(s), applicant(s), student(s), 
or visitors(s) of Clark College who alleges that she or he has 
been subjected to discrimination or harassment due to his or 
her membership in a protected class. 


(b) Complaint: A description of facts that allege viola- 


tion of the college's policy against discrimination or harass- 
ment. 

(c) Consent: Knowing, voluntary, and clear permission 
by word or action, to engage in mutually agreed upon sexual 
activity. Each party has the responsibility to make certain that 
the other has consented before engaging in the activity. For 
consent to be valid, there must be at the time of the act of sex- 
ual intercourse or sexual contact_actual words or conduct 
indicating freely given agreement to have sexual intercourse 
or sexual contact. 


A person cannot consent if he or she is unable to under- 
stand what is happening or is disoriented, helpless, asleep or 
unconscious for any reason, including due to alcohol or other 
drugs. An individual who engages in sexual activity when the 
individual knows, or should know, that the other person is 
physically or mentally incapacitated has engaged in noncon- 
sensual conduct. 

Intoxication is not a defense against allegations that an 
individual has engaged in nonconsensual sexual conduct. 


(d) Discrimination: Unfavorable treatment_of a person 
based on that person's membership or perceived membership 


contact directed toward an individual based upon their mem- 
bership in a protected class. 

(iii) Making, posting, e-mailing, texting, or otherwise 
circulating demeaning or offensive pictures, cartoons, graf- 
fiti, notes or other materials that relate to race, ethnic origin, 
gender or any other protected class. 

(f) Protected class: Persons who are protected under state 
or federal civil rights laws, including laws that prohibit dis- 
crimination on the basis of race, color, national origin, age, 
perceived or actual physical or mental disability, pregnancy, 
marital status, creed, religion, honorably discharged veteran 
or military status, or use of a trained guide dog or service ani- 
mal. 

(g) Resolution: The means by which the complaint is 
finally addressed. This may be accomplished through infor- 
mal or formal processes, including counseling, mediation, or 
the formal imposition of discipline sanction. 

(h) Respondent: Person or persons who are members of 
the campus community who allegedly discriminated against 
or harassed another person or persons. 

(i) Sexual harassment: A form of discrimination consist- 
ing of unwelcome, gender-based verbal, written electronic 
and/or physical conduct. Sexual harassment does not have to 
be of a sexual nature, however, and can include offensive 
remarks about a person's gender. There are two types of sex- 
ual harassment. 

(i) Hostile environment sexual harassment occurs when 
the conduct is sufficiently severe and/or pervasive and so 
objectively offensive that it has the effect of altering the 
terms or conditions of employment or substantially limiting 
the ability of a student to participate in or benefit from the 
college's educational and/or social programs. 

(ii) Quid pro quo sexual harassment occurs when an indi- 
vidual in a position of real or perceived authority, conditions 
the receipt of a benefit upon granting of sexual favors. 

Examples of conduct that may qualify as sexual harass- 
ment include: 

e Persistent comments or questions of a sexual nature. 

e A supervisor who gives an employee a raise in 


in a protected class. Harassment is a form of discrimination. 
(e) Harassment: A form of discrimination consisting of 

physical or verbal conduct that denigrates or shows hostility 

toward an individual because of their membership in a pro- 


exchange for submitting to sexual advances. 

e An instructor who promises a student a better grade in 
exchange for sexual favors. 

e Sexually explicit statements, questions, jokes, or anec- 
dotes. 


tected class or their perceived membership in a protected 
class. Harassment occurs when the conduct is sufficiently 


e Unwelcome touching, patting, hugging, kissing, or 
brushing against an individual's body. 


severe and/or pervasive and so objectively offensive that it 
has the effect of altering the terms or conditions of employ- 
ment or substantially limiting the ability of a student to par- 
ticipate in or benefit from the college's educational and/or 


e Remarks of a sexual nature about an individual's cloth- 
ing, body, or speculations about previous sexual experiences. 

e Persistent, unwanted attempts to change a professional 
relationship to an amorous relationship. 


social programs. Petty slights, annoyances, offensive utter- 
ances, and isolated incidents (unless extremely serious) typi- 
cally do not qualify as harassment. Examples of conduct that 
could rise to the level of discriminatory harassment include, 
but are not limited to, the following: 


(i) Epithets, jokes, ridicule, mockery or other offensive 


e Direct or indirect propositions for sexual activity. 

e Unwelcome letters, e-mails, texts, telephone calls, or 
other communications referring to or depicting sexual activi- 
ties. 

(j) Sexual violence: Is a type of sexual discrimination 
and harassment. Nonconsensual sexual intercourse, noncon- 


or derogatory conduct focused upon an individual's member- 


sensual sexual contact, domestic violence, dating violence, 


ship in a protected class. 


and stalking are all types of sexual violence. 
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(i) Nonconsensual sexual intercourse is any sexual inter- 
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respondent or that the college not investigate the allegation, 


course (anal, oral, or vaginal), however slight, with any 


the presidential designee will inform the complainant that 


object, by a person upon another person, that is without con- 


maintaining confidentiality may limit the college's ability to 


sent and/or by force. Sexual intercourse includes anal or vag- 


fully respond to the allegations and that retaliation by the 


inal penetration by a penis, tongue, finger, or object, or oral 
copulation by mouth to genital contact or genital to mouth 


respondent and/or others is prohibited. Ifthe complainant still 
insists that his or her name not be disclosed or that the college 


contact. 
Gi) Nonconsensual sexual contact is any intentional sex- 


not investigate, the presidential designee will determine 
whether the college can honor the request and at the same 


ual touching, however slight, with any object, by a person 


time maintain a safe and nondiscriminatory environment for 


upon another person that is without consent and/or by force. 


all members of the college community, including the com- 


Sexual touching includes any bodily contact with the breasts, 


plainant. Factors to be weighed during this determination 


groin, mouth, or other bodily orifice of another individual, or 
any other bodily contact in a sexual manner. 


Gii) Domestic violence includes asserted violent misde- 
meanor and felony offenses committed by the victim's cur- 
rent or former spouse, current or former cohabitant, person 


may include, but are not limited to: 

e The seriousness of the alleged sexual violence: 

e The age of the complainant; 

e Whether the sexual violence was perpetrated with a 
weapon; 


similarly situated under domestic or family violence law, or 
anyone else protected under domestic or family violence law. 


e Whether the respondent has a history of committing 
acts of sexual violence or violence or has been the subject of 


(iv) Dating violence means violence by a person who has 


other sexual violence complaints: 


been in a romantic or intimate relationship with the victim. 
Whether there was such relationship will be gauged by its 
length, type, and frequency of interaction. 

(v) Stalking means intentional and repeated harassment 
or following of another person, which places that person in 


e Whether the respondent threatened to commit addi- 
tional acts of sexual violence against the complainant or oth- 
ers; and 

e Whether relevant evidence can be obtained through 
other means (e.g., security cameras, other witnesses, physical 


reasonable fear that the perpetrator intends to injure, intimi- 
date, or harass that person. Stalking also includes instances 
where the perpetrator knows or reasonably should know that 
the person is frightened, intimidated, or harassed, even if the 
perpetrator lacks such intent. 

(3) Who may file a complaint. 

Any employee, applicant, student or visitor of the col- 
lege may file a complaint. Complaints may be submitted in 


evidence). 


If the college is unable to honor a complainant's request 
for confidentiality, the presidential designee will notify the 
complainant of the decision and ensure that complainant's 
identity is disclosed only to the extent reasonably necessary 
to effectively conduct and complete the investigation. 

If the college decides not to conduct an investigation or 
take disciplinary action because of a request for confidential- 


writing or verbally. The college encourages the timely report- 


ity, the presidential designee will evaluate whether other 


ing of any incidents of discrimination or harassment. For 


measures are available to limit the effects of the harassment 


complainants who wish to submit a written complaint, a for- 


mal complaint form is available online at http://www.clark. 
edu/clark-and-community/about/policies-procedures/ 


grievance _procedure.php. Hardcopies of the complaint form 
are available at the following locations on campus: Diversity 
center - GHL 214, vice-president of student affairs office - 
GHL 204, human resources office - BRD 133. Any person 
submitting a discrimination complaint shall be provided with 
a written copy of the college's antidiscrimination policies and 
procedures. 
(4) Confidentiality and right to privacy. 


Clark College will seek to protect the privacy of the 


and prevent its recurrence and implement such measures if 
reasonably feasible. 

(5) Investigation procedure. 

Upon receiving a discrimination complaint, the college 
shall commence an impartial investigation. The presidential 
designee shall be responsible for overseeing all investiga- 
tions. Investigations may be conducted by the presidential 
designee or his or her designee. If the investigation is 
assigned to someone other than the presidential designee, the 
presidential designee shall inform the complainant and 


respondent(s) of the appointment of an investigator. 


(a) Interim measures. The presidential designee may 


complainant to the full extent possible, consistent with the 
legal obligation to investigate, take appropriate remedial and/ 


impose interim measures to protect the complainant and/or 
respondent pending the conclusion of the investigation. 


or disciplinary action, and comply with the federal and state 
law, as well as Clark College policies and procedures. 


Interim measures may include, but are not limited to, imposi- 
tion of no contact orders, rescheduling classes, temporary 


Although Clark College will attempt to honor complainants! 


requests for confidentiality, it cannot guarantee complete 


work reassignments, referrals for counseling or medical 
assistance, and imposition of summary discipline on the 


confidentiality. Determinations regarding how to handle 


respondent consistent with the college's student conduct code 


requests for confidentiality will be made by the presidential 


or the college's employment policies and collective bargain- 


designee. 
Confidentiality requests and sexual violence complaints. 


Ing agreements. 
(b) Investigation. Complaints shall be thoroughly and 


The presidential designee will inform and obtain consent 
from the complainant before commencing an investigation 


impartially investigated. The investigation shall include, but 
is not limited to, interviewing the complainant and the 


into a sexual violence complaint. If a sexual violence com- 


respondent, relevant witnesses, and reviewing relevant docu- 


plainant asks that his or her name not be revealed to the 


ments. The investigation shall be concluded within a reason- 
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able time, normally sixty days barring exigent circumstances. 


WSR 15-15-056 


sideration has merit, issue an amended decision. Any 


At the conclusion of the investigation the investigator shall 


amended decision is final and no further reconsideration is 


set forth his or her findings and recommendations in writing. 
If the investigator is a designee, the investigator shall send a 


copy of the findings and recommendations to the presidential 
designee. The presidential designee shall consider the find- 


ings and recommendations and determine, based on a prepon- 
derance of the evidence, whether a violation of the discrimi- 
nation and harassment policy occurred and, if so, what steps 
will be taken to resolve the complaint, remedy the effects on 
any victim(s), and prevent its recurrence. Possible remedial 
steps may include, but are not limited to, referral for volun- 
tary training/counseling, development of a remediation plan, 
limited contact orders, and referral and recommendation for 
formal disciplinary action. Referrals for disciplinary action 
will be consistent with the student conduct code or college 
employment policies and collective bargaining agreements. 

(c) Written notice of decision. The presidential designee 
will provide each party and the appropriate student services 
administrator or appointing authority with written notice of 
the investigative findings and of actions taken or recom- 
mended to resolve the complaint, subject to the following 
limitations: 

(i) The complainant shall be informed in writing of the 
findings and of actions taken or recommended to resolve the 
complaint, if any, only to the extent that such findings, 
actions or recommendations directly relate to the com- 
plainant, such as a finding that the complaint is or is not mer- 
itorious or a recommendation that the accused not contact the 
complainant. 

(ii) The complainant may be notified generally that the 
matter has been referred for disciplinary action. 

(iii) The respondent shall be informed in writing of the 
findings and of actions taken or recommended to resolve the 
complaint and shall be notified of referrals for disciplinary 
action. 

Both the complainant and the respondent are entitled to 
review any final findings, conclusions, and recommenda- 
tions, subject to any FERPA confidentiality requirements. 

(d) Informal dispute resolution. Informal dispute resolu- 
tion processes, like mediation, may be used to resolve com- 
plaints, when appropriate. Informal dispute resolution shall 
not be used to resolve sexual discrimination complaints with- 
out written permission from both the complainant and the 
respondent. If the parties elect to mediate a dispute, either 
party shall be free to discontinue mediation at any time. In no 
event shall mediation be used to resolve complaints involving 
allegations of sexual violence. 

(e) Final decision/reconsideration. Either the com- 


available. 
6) Publication of _antidiscrimination 
procedures. 

The policies and procedures regarding complaints of dis- 
crimination and harassment shall be published and distrib- 
uted as determined by the president or president's designee. 
Any person who believes he or she has been subjected to dis- 
crimination in violation of college policy will be provided a 


copy of these policies and procedures. 

Nothing in this procedure shall prevent the college pres- 
ident or designee from taking immediate disciplinary action 
in accordance with Clark College policies and procedures, 
and federal, state, and municipal rules and regulations. 

(8) Nonretaliation, intimidation, and coercion. 

Retaliation by, for, or against any participant (including 
complainant, respondent, witness, presidential designee, or 
investigator) is expressly prohibited. Retaliatory action of 
any kind taken against individuals as a result of seeking 
redress under the applicable procedures or serving as a wit- 
ness in a subsequent investigation or any resulting disci- 
plinary proceedings is prohibited and is conduct subject to 
discipline. Any person who thinks he/she has been the victim 
of retaliation should contact the presidential designee imme- 
diately. 

(9) Criminal complaints. 


Discriminatory or harassing conduct may also be, or 
occur in conjunction with, criminal conduct. Criminal com- 


plaints may be filed with the following law enforcement 
authorities: 


olicies_ and 


Vancouver Police Department 
605 E. Evergreen Blvd. 
Vancouver, WA 98661 
360-487-7400 
vanpd@cityofvancouver.us 


Clark County Sheriff's Office 
707 W. 13th Street 

Vancouver, WA 98660 
Mailing address: P.O. Box 410 
Vancouver, WA 98666 


Main phone: 360-397-2211 
sheriff@clark.wa.gov 


The college will proceed with an investigation of harass- 
ment and discrimination complaints regardless of whether the 
underlying conduct is subject to civil or criminal prosecution. 


plainant or the respondent may seek reconsideration of the 
decision by the presidential designee. Requests for reconsid- 
eration shall be submitted in writing to the presidential desig- 
nee within seven days of receiving the decision. Requests 
must specify which portion of the decision should be recon- 


sidered and the basis for reconsideration. If no request for 
reconsideration is received within seven days, the decision 


becomes final. Ifa request for reconsideration is received, the 
presidential designee shall respond within seven days. The 
presidential designee shall either deny the request or, if the 
presidential designee determines that the request for recon- 
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(10) Other discrimination complaint options. 


Discrimination complaints may also be filed with the fol- 
lowing federal and state agencies: 


Washington State Human Rights Commission 


http://Awww.hum.wa.gov/index.html 


U.S. Department of Education Office for Civil Rights 
http://www2.ed.gov/about/offices/list/ocr/index.html 


Equal Employment Opportunity Commission 
http://www.eeoc.gov/ 
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WSR 15-15-063 
PERMANENT RULES 
GAMBLING COMMISSION 
[Order 713—Filed July 10, 2015, 12:13 p.m., effective August 10, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: At their July 2015 meeting, the commissioners 
adopted a petition for rule change authorizing a new amuse- 
ment game for play by persons age twenty-one and over. The 
game allows the player to view the prize that is available 
before each play of the game without the insertion of money 
or any other thing of value. Prizes are awarded based upon 
the player's skill in correctly discerning a pattern and com- 
pleting that pattern within a predetermined time period. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 230-13-005S. 

Statutory Authority for Adoption: RCW 9.46.070, 9.46.- 
0331. 

Adopted under notice filed as WSR 15-09-074 on April 
15, 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: Original language filed under WSR 15-09-074 
states the games would be allowed for adults only. The 
adopted version clarifies that the games are allowed for per- 
sons age twenty-one and older and may only be operated by 
licensees where persons under the age of twenty-one are pro- 
hibited from entering. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 1, Amended 1, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 1, Amended 1, Repealed 0. 

Date Adopted: July 10, 2015. 


Susan Newer 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 07-15-064, 
filed 7/16/07, effective 1/1/08) 


WAC 230-13-005 Amusement games authorized. (1) 
We authorize the ((eleven)) approved groups of amusement 
games set forth in this chapter. Operators must only operate 
amusement games that meet the standards of at least one of 
the authorized groups. 

(2) Commercial businesses or nonprofit or charitable 
organizations may apply for licenses for amusement games. 

(3) Charitable or nonprofit organizations also may con- 
duct amusement games without a license when authorized to 
do so under RCW 9.46.0321 and 9.46.0331. 
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(4) Operators must operate amusement games as either: 

(a) An attended amusement game. 

(i) An "attended amusement game" means an amusement 
game that requires the presence or assistance of a person 
(attendant) in the regular operation of the game; and 

(ii) These games must award a merchandise prize to 
players if players achieve the objective with one cost of play; 
or 

(b) A coin or token activated amusement game. 

(i) A "coin or token activated amusement game" means 
an amusement game that uses a mechanical, electronic, or 
electro-mechanical machine to allow the player to activate 
the game by inserting coins or tokens; and 

(ii) These games may dispense merchandise prizes, or 
coupons, tickets, or tokens redeemable for merchandise 
prizes. 

(5) Amusement games must not award additional plays 
as prizes. 


NEW SECTION 


WAC 230-13-067 Group 12—Electronic puzzle and 
pattern solving game standards. In Group 12 games, play- 
ers must correctly solve a puzzle to win a prize, which is 
viewable by the player before each puzzle is presented. 

(1) The game must allow the player to view the prize that 
is available before each play of the game without the inser- 
tion of money or any other thing of value; and 

(2) Prizes are awarded based upon the player's skill in 
correctly discerning a pattern and completing that pattern; 
and 

(3) When a game presents a potential winning pattern, 
the puzzle must be capable of completion within the predeter- 
mined time period; and 

(4) Group 12 amusement games are for adults over the 
age of twenty-one only and may only be operated by licens- 
ees where persons under the age of twenty-one are prohibited 
from entering. 
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PERMANENT RULES 
GAMBLING COMMISSION 
[Order 714—Filed July 10, 2015, 1:17 p.m., effective August 9, 2015] 


Effective Date of Rule: August 9, 2015. 

Purpose: At their July 2015 meeting, the commissioners 
adopted rules to streamline regulations related to card games. 
The changes: 


e Remove the nine player limit for Mini Baccarat when the 
game is operated according to the nonpatented approved 
game rules posted on our web site and without any mod- 
ifications as allowed in WAC 230-15-040. 

e Add a definition for gaming area and clarify the gaming 
area includes poker tables. The requirement for two lev- 
els of supervision was also removed. 

e Remove detailed key control requirements to give 
licensees the flexibility to set key control standards that 
best meet their operational needs. 
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Citation of Existing Rules Affected by this Order: 
Amending WAC 230-15-005, 230-15-460 and 230-15-630; 
and repealing WAC 230-15-635, 230-15-640, 230-15-645, 
230-15-650, 230-15-655, 230-15-660, 230-15-665, 230-15- 
670, and 230-15-675. 

Statutory Authority for Adoption: RCW 9.46.070, 9.46.- 
0282. 

Adopted under notice filed as WSR 15-09-076 on April 
15 [16], 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: The three rules relating to promotions were 
removed from this rules package for further review and will 
be brought back at a later date. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 9, Amended 3, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 9, Amended 
3, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 9, Amended 3, Repealed 0. 

Date Adopted: July 9, 2015. 


Susan Newer 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 08-23-079, 
filed 11/18/08, effective 1/1/09) 


WAC 230-15-055 Limit on number of players at each 
table. Card game licensees must only allow: 

(1) Up to nine players or areas for wagering at any table 
in house-banked card games. This section does not apply to 
Mini-Baccarat when the game is operated according to the 
nonpatented approved game rules posted on the agency's web 
site and without any modifications as allowed in WAC 230- 
15-040. 

(2) Up to ten players at any table in nonhouse-banked 
card games. 


AMENDATORY SECTION (Amending WSR 08-11-044, 
filed 5/14/08, effective 7/1/08) 


WAC 230-15-460 Supervision requirements for 
house-banked card rooms. (1) House-banked card game 
licensees must have at least one floor supervisor for each 
gambling ((atea—Each-superviser may supervise up to-seven 
tables—We-must approve the arransement of tables in the 
internal controls. 

2) -Licensees-must have te tevels_of supervision pres- 


Poker tables_operated in-a-separate- gambling area-are not 
tnchidedin the calculation eflevels-ofsupervisien)) area/pit. 
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(2) Gambling area/pit means a self-contained group of 
card tables, including poker tables, physically separated from 
other tables. The separation may be due to the layout of the 
tables or physical barriers, such as walls, chains, or ropes. 

(3) A card room employee may act as a dealer and a 
supervisor during the same shift as long as he or she does not 
sign forms as both the dealer and the supervisor. 


AMENDATORY SECTION (Amending WSR 07-09-033, 
filed 4/10/07, effective 1/1/08) 


WAC 230-15-630 ((Restrietine—aeeess-and)) Con- 
trolling keys and restricting access. House-banked card 
game licensees must: 

(1) Use keys or electronic key control systems to control 
access to restricted areas of the business premises((- 


Cb -Hicenseesmust instal and keep_key control boxes 


(b) Are-attachedte—a_permanent structure witheutthe 


hardware-used te-attach the key box being visible-and 


EE EE E E E kes chute! 
boxes-butthelocationmustnotalowamindividuahHo-gain 
access to-a restricted area that he or she would not otherwise 


(2) Restrict access to keys or electronic key control sys- 


tems to only those licensed card room employees whose spe- 
cific job functions and duties require access to them; and 
(3) Keep a key control log in the format we require. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 230-15-635 
WAC 230-15-640 


Electronic key control systems. 


Keeping individual key control boxes 
for departments. 


WAC 230-15-645 
WAC 230-15-650 


Keeping a key control log. 


Keys for the gambling operations 
department. 


WAC 230-15-655 
WAC 230-15-660 
WAC 230-15-665 
WAC 230-15-670 


Keys for the security department. 
Keys for the accounting department. 
Keys for the surveillance department. 


Keeping a master key control box. 
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WAC 230-15-675 Key control box for the emergency 


key. 


WSR 15-15-068 
PERMANENT RULES 
UNIVERSITY OF WASHINGTON 
[Filed July 13, 2015, 8:58 a.m., effective August 13, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: To amend chapter 478-168 WAC, Regulations 
for the University of Washington libraries, amendments to 
the chapter bring rules for the larger University of Washing- 
ton libraries system as well as the Marian Gould Gallagher 
Law library, that is separately administered by the University 
of Washington School of Law, up-to-date with current tech- 
nology, terminology, and best practices. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 478-168-070, 478-168-080, 478-168-092, 
478-168-094, 478-168-096, 478-168-180, 478-168-310, and 
478-168-380. 

Statutory Authority for Adoption: RCW 28B.20.130. 

Adopted under notice filed as WSR 15-09-132 on April 
22, 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: WAC 478-168-310 was modified such that replace- 
ment charges could be incurred irrespective of overdue status 
whenever the materials were acknowledged to be unrecover- 
able. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 8, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
8, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 9, 2015. 


Rebecca Goodwin Deardorff 
Director of Rules Coordination 


AMENDATORY SECTION (Amending WSR 95-14-045, 
filed 6/28/95, effective 9/18/95) 


WAC 478-168-070 Marian Gould Gallagher Law 
Library—Access to facilities. (1) Access to the Marian 
Gould Gallagher Law Library is limited. Only University of 
Washington faculty and University of Washington law 
school students may use the library as a study hall (i.e., for 
use not related to that library's materials). In general, the 


((readingroom)) library is open for use by any person having 
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need of the library's legal materials. However, when neces- 
sary to serve University of Washington faculty and Univer- 
sity of Washington law school students effectively, the law 
librarian may restrict access to the library or any part of the 
library. 
(2) (Fhe faculty tibrary isfor the-use-of University of 
lawfaculty_only, but beoks-maybetakenby 
library-staff fromthe facultytbrary)) The law librarian may 
designate an area of the library for the exclusive use of fac- 
ulty. Materials located in any area designated exclusively for 
faculty may be taken by library staff for the limited use of 
other patrons. 


AMENDATORY SECTION (Amending WSR 95-14-045, 
filed 6/28/95, effective 9/18/95) 


WAC 478-168-080 Marian Gould Gallagher Law 
Library—Use of materials. (1) In the use of library materi- 
als, the Marian Gould Gallagher Law Library serves the stu- 
dents, faculty, and staff of the law school, the students, fac- 
ulty, and staff of other university departments, faculty of 
other colleges and universities, librarians of other libraries, 
judges, members of the Washington bar and persons who 
have a degree from the law school. The law librarian has dis- 
cretion to specify other groups of patrons and to set priorities 
of use among all groups of patrons. However, University of 
Washington law school faculty and law school students have 
priority when other patrons need the same materials. The law 
librarian also has discretion to establish restrictions specific 
to particular library materials or a single library item. 


(2) Circulation regulations may differ according to type 
of material and usage. 

(3) Because of the reference nature of ((mueh)) some of 
the collection, ((manyefthebeeks)) some materials do not 
circulate and must be used in the library. The law librarian 
shall define the phrase "in the library." 

(4) Each borrower is responsible for materials ((#hieh)) 
he or she checks out at the circulation ((desks)) desk. 


AMENDATORY SECTION (Amending WSR 95-14-045, 
filed 6/28/95, effective 9/18/95) 


WAC 478-168-092 Marian Gould Gallagher Law 
Library—Student identification cards—Conditions of 
use. (1) ((Fo-ensure-promptaceesstethe brary collection, )) 
University of Washington law school students must carry 
official ((law-seheel)) identification cards (issued atthe time 
efenrelmentinthe-scheeol)) to enter the library when it is not 
staffed. 


(2) An identification card is authorized for use only by 
the student whose name appears on the card. 


(3) Student identification must be presented for the com- 
pletion of each in-person circulation transaction. 

(4) Each student must maintain current validation of the 
student's card. 

(5) Each student ((sha)) must keep the ((Hbrary¥)) appro- 
priate university office informed of changes of name and 
address. 
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AMENDATORY SECTION (Amending WSR 95-14-045, 
filed 6/28/95, effective 9/18/95) 


WAC 478-168-094 Marian Gould Gallagher Law 
Library—Official registration of other library users. (1) 
All library users other than University of Washington ((law 
seheel)) faculty ((and)), staff, and ((Gniversity-of Washing- 
tontaw-seheel)) students must complete a registration 
((ear¢)) form for library records at the ((s@#)) circulation 
desk. 

(2) Information required includes name, permanent 
address, ((telephene-number—andiser-eategery)) and addi- 
tional requested contact information. 

(3) Each borrower ((shaH)) must keep the ((Hbrary¥)) 
appropriate university office informed of changes of name, 


permanent address, ((telephene-number—andiser-eategery)) 


and additional requested contact information. 


AMENDATORY SECTION (Amending WSR 95-14-045, 
filed 6/28/95, effective 9/18/95) 


WAC 478-168-096 Marian Gould Gallagher Law 
Library—((Daitty)) Registration by library users—Proce- 
dures. (1) All eligible library users other than University of 
Washington (Faw sehoot)) faculty ((and)), staff, and (Gat 

)) students must present 
identification and register at the ((maain)) circulation desk 
upon entering ((andteaving)) the library. 

(2) ((Preper)) Identification and visitor's permits shall be 
as specified by the law librarian. 

((@)-When-in the tawtibrary_all cheibletibraryusers 
etherthanUniversity of Washinstentaw secheolfacultyand 
staffand University of Washington law school students-must 
display-avisiter's_permiton the persen_orat the workplace 
when there—Visiter's_permits are issued atthe time of daity 

2 . SAR, ; 
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ofHHbraryprivHeges-)) 


AMENDATORY SECTION (Amending WSR 14-17-097, 
filed 8/19/14, effective 9/19/14) 


WAC 478-168-180 Identification card—Conditions 
of use. (1) Each borrower is responsible for obtaining an offi- 
cial identification card from the appropriate university office 
or a library borrower's card from the library account services. 

(2) An identification card is authorized for use only by 
the individual whose name appears on the card. 

(3) Official identification must be presented for the com- 
pletion of each in-person circulation transaction. 

(4) Each borrower is responsible for materials checked 
out on ((his/her)) his or her University of Washington identi- 
fication card or library borrower's card. Library materials are 
not to be loaned to others ((except-as-designated in WAC 
478-168-180(6})). 

(5) ((Gampeas)) All borrowers are responsible for keep- 
ing the ((registrar-or-payreH)) appropriate university office 
informed of changes of address. ((Off campus berrowers-are 
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efuntversity brates may designate tip te tre proxtes-oF 
eourters forthe _purpese_of pickine ap-materials for his/her 
use:)) 


AMENDATORY SECTION (Amending WSR 05-21-133, 
filed 10/19/05, effective 11/19/05) 


WAC 478-168-310 Fines and charges. (1) All borrow- 
ers are subject to a uniform system of fines and charges for 
late return of library material and for replacement costs when 
required. The dean of university libraries or ((his/rer)) his or 
her designee will set the schedule of fines and charges on a 
regular basis. 

(2) The approved schedule of fines and charges will be 
available ((entine-and inthe Aibraries Operations Manueal)) 
on the University of Washington libraries web site. 

(3) Fines are monetary sanctions for the late return of 
material. ((Fines-aretevied onbywhen-an-overducitentis 
returned _priortobilling.)) 

(4) ((Bittnge-charges-are)) A fee is levied to defray the 
costs incurred by the libraries in billing, processing sanctions, 
and other activities related to the recovery of material ((thatis 
substantially everdue)). 

(5) Replacement charges are levied to pay for the 
replacement of (( )) material. The 
replacement charges include the cost of the material and the 
cost of processing the material for the shelves. All library 
materials, regardless of fines and fees paid, remain state prop- 
erty. 

(6) Binding, mending, and damage charges are levied to 
repair material, to prepare replacement materials for circula- 
tion or to compensate for the decreased value of materials due 
to irreparable damage. 


AMENDATORY SECTION (Amending WSR 04-13-087, 
filed 6/17/04, effective 9/21/04) 


WAC 478-168-380 Appeal of library charges. (1) The 
((Hbrary-has)) libraries have the right to reduce or forgive 
fines and charges for borrowers in accordance with the guide- 
lines ((speetfied inthe Libraries_Operations Manual) avail- 
able on the University of Washington libraries web site. Bor- 
rowers can appeal unresolved problems to the library fines 
appeals committee. 

(2) The libraries inform potential appellants of the avail- 
ability of the appeals process at the time of billing and in all 
correspondence regarding the application of sanctions. 

(3) Meetings of the libraries fines appeals committee are 
considered brief adjudicative procedures as defined by the 
Administrative Procedure Act (chapter 34.05 RCW). Com- 
mittee meetings are conducted in conformance with the act 
and other applicable laws. 

(4) A completed appeals form must be submitted within 
six months of billing for the charges to be appealed. 
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WSR 15-15-070 
PERMANENT RULES 
DEPARTMENT OF LICENSING 
[Filed July 13, 2015, 11:27 a.m., effective August 13, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Amend provisions of chapter 308-103 WAC, 
pertaining to rules of procedure for hearings conducted under 
RCW 46.20.308, to clarify, revise, and make technical cor- 
rections to hearing procedures and filing requirements. Add a 
new section, WAC 308-103-125, to specify format and 
length for briefs to be submitted for a hearing. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 308-103-020, 308-103-040, 308-103-050, 
308-103-060, 308-103-070, 308-103-080, 308-103-090, 308- 
103-110, 308-103-130, 308-103-150, 308-103-170, 308-103- 
180, and 308-103-190. 

Statutory Authority for Adoption: RCW 46.01.110 and 
46.20.308. 

Adopted under notice filed as WSR 15-09-094 on April 
20, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 13, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 1, Amended 
10, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 13, 2015. 


Damon Monroe 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-020 Definitions. As used in this chapter, 
unless the context requires otherwise, the term: 

(1) "Department" refers to the department of licensing; 

(2) "Hearing" means a formal hearing as authorized and 
conducted pursuant to RCW 46.20.308(8); 

(3) "Hearing office" refers to the physical location from 
which a hearing officer conducts hearings under RCW 
46.20.308. Where appropriate, the term "hearing office" also 
refers to the staff assigned to a hearing office; 

(4) "Hearing officer" means a person who is appointed 
by the director of the department to conduct hearings under 
RCW 46.20.308; 

(5) "Legal representative" means an attorney licensed 
and authorized to practice law in the state of Washington; 

(6) "Petitioner" refers to ((a-drtver)) an individual subject 
to the provisions of RCW 46.20.308 who has requested a 
hearing. 
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AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-040 Requests for hearings. The request 
for a hearing shall be in compliance with the following 
requirements: 

(1) The petitioner must submit his or her formal request 
for hearing: 

(a) Within ((thitty)) twenty days of the date notice is 
given under RCW 46.20.308(6) if the petitioner submitted to 
a breath test; 

(b) Within ((thirty)) twenty days of the date notice is 
given under RCW 46.20.308(6) if the petitioner is alleged to 
have refused the breath or blood test; or 

(c) Within ((thirty)) twenty days of the date notice of the 
department's intention to suspend, revoke, or deny the peti- 
tioner's license, permit, or privilege to drive is given in the 
event notice is given by the department following a blood 
test; 

(2) If a request for a hearing is mailed, it must be 
received by the department within seven days of the date the 
request was postmarked in order to be considered timely 
under this section. This provision may be waived if the 
request is received by the department within ((thitty)) twenty 
days of the date of arrest, or within ((thirty)) twenty days of 
the date notice is given in the event notice is given by the 
department following a blood test, or if the petitioner and the 
department agree to ((aswavier-oef)) waive the sixty-day hear- 
ing requirement; 

(3) The request for a hearing shall be in writing. The 
petitioner may use the form provided by the department for 
this purpose or any other writing. The petitioner may request 
a hearing online if the petitioner meets the qualifications 
described on the web site at www.dol.wa.gov; 

(4) The hearing request form provided by the department 
shall include a statement that if the parties or witness(es) are 
hearing or speech impaired and/or non-English speaking, a 
qualified interpreter will be appointed at no cost to the parties 
or witnesses. The form shall include a section where the peti- 
tioner may request an interpreter and where he or she may 
identify the language and/or nature of the interpretive ser- 
vices needed; 

(5) The request for hearing shall include the following 
information with respect to the petitioner: 

(a) Full name; 

(b) Mailing address; 

(c) Daytime telephone number, including area code; 

(d) Date of birth; and 

(e) Driver's license number; 

(6) If petitioner will have legal representation at the 
administrative hearing, the request shall also include the legal 
representative's name, mailing address, and daytime tele- 
phone number, including area code; 

(7) The request for a hearing shall be submitted to the 
Department of Licensing, ((Drtver Services Division;)) Hear- 
ings & Interviews, P.O. Box 9048, Olympia, Washington 
98507-9048. If the petitioner is entitled to or ((apphying)) 
applies for a waiver of the filing fee because of indigence, the 
request must be submitted to the Department of Licensing, 
((Drtver Services Divisien,)) Hearing & Interviews, P.O. Box 
9031, Olympia, Washington 98507-9031; 
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(8) The written request for hearing shall be accompanied 
by the applicable nonrefundable filing fee, unless the peti- 
tioner is entitled to a waiver of the filing fee because of indi- 
gence, in which case a request and justification for the fee 
waiver shall accompany the hearing request; 

(9) A petitioner who has been denied a court-appointed 
attorney on the underlying related criminal charge because he 
or she is deemed "not indigent" is not eligible for a fee 
waiver; 

(10) Indigence may be established as follows: 

(a) Written verification of court-appointed legal counsel 
on the associated underlying criminal charge; 

(b) Written verification of current involuntary commit- 
ment to a public mental health facility; 

(c) Verification of current receipt of general assistance, 
temporary assistance for needy families, refugee resettlement 
benefits, food stamps, supplemental security income, or med- 
icaid; or 

(d) Submission and approval of the department's "Appli- 
cation for Waiver of Hearing Fee" form; 

(11) Failure to timely submit a hearing request and/or 
failure to include the filing fee or application for waiver with 
the hearing request shall be deemed a waiver of the peti- 
tioner's right to a hearing; and 

(12) If a request for hearing is denied, the department 
shall notify the petitioner and the petitioner's legal represen- 
tative, if any, stating the reason(s) for denial. 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-050 Scheduling—Notice of hearing. 
(1) Upon receipt of a timely request for a hearing, the depart- 
ment shall schedule a telephone hearing within sixty days fol- 
lowing the arrest or following the date the notice has been 
given by the department following a blood test, unless other- 
wise agreed to by the department and the person. 

(2) The petitioner or petitioner's legal representative may 
state a preferred range of hearing dates or unavailable dates. 
To the extent that such requests can be accommodated within 
the applicable time limits and hearing officer availability, the 
department will attempt to do so. 

(3) The department shall mail a hearing notice to the 
petitioner or petitioner's legal representative at least ten days 
prior to the date of the hearing. 

(4) The department's scheduling notice and brochure will 
include the assigned hearing officer's name, a phone number 
at which he or she may be contacted, and other information 
concerning the administrative hearing. The department's 
notice will also include a telephone number and a TDD num- 
ber that any party or witness may call to request special 
accommodations. 

(5) The petitioner or petitioner's legal representative may 
request that all or part of the hearing be conducted "in per- 
son." Such request must be in writing stating the reasons 
therefore and directed to the assigned hearing officer imme- 
diately upon receipt of the scheduling notice. The hearing 
officer will have the sole discretion to grant or deny this 


request, and may require a waiver of the ((stxty-day-heating)) 


requirement that the hearing be held within sixty days, the 
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requirement that the hearing be held in the county of arrest, or 
both requirements as a condition to granting the request. 

(6) Each party shall ensure that his or her address and 
telephone number on file is correct and shall immediately 
notify the department and/or hearing officer of any change of 
address or telephone number that occurs during the course of 
the proceeding. 

(7) The administrative hearing may be reassigned to a 
different hearing officer without notice to the parties. 


AMENDATORY SECTION (Amending WSR 02-11-011, 
filed 5/3/02, effective 6/3/02) 


WAC 308-103-060 Notice of appearance. If a peti- 
tioner has legal representation at the administrative hearing, 
the department shall be provided with the legal representa- 
tive's name, address, and telephone number. The department 
may require the legal representative to file a written notice of 
appearance or to provide documentation that an absent peti- 
tioner has authorized the legal representative to appear on the 
party's behalf. The legal representative ((shal-file-a-weritten 
netice-of appearance-and)) shall file a notice of withdrawal 


upon withdrawal of representation. 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-070 Continuances. (1) After a hearing 
has been scheduled, it may be continued, rescheduled, or 
adjourned only at the discretion of the hearing officer. 

(2) Requests for a continuance, reschedule, or adjourn- 
ment must be made in writing, to the assigned hearing officer, 
and shall include the basis for the request. 

(3) Except in the case of an emergency, the hearing offi- 
cer must receive the continuance request at least two business 
days before the scheduled hearing. Absent an emergency, 
requests made with less than two business days' notice may 
be summarily denied. 

(4) The hearing officer may continue, adjourn, or 
reschedule at any time, including on the date of the adminis- 
trative hearing. 

(5) Hearings that are continued, rescheduled, or 
adjourned may be reset to a date within sixty days of the 
driver's arrest, or within sixty days of the date notice of the 
department's intention to suspend, revoke, or deny the peti- 
tioner's license, permit, or privilege to drive is given in the 
event notice is given by the department following a blood 
test, unless a written waiver of the sixty-day hearing require- 
ment of RCW 46.20.308 accompanies the written continu- 
ance request, or unless the petitioner is deemed to have 
"waived" the statutory time frame. 

(6) A petitioner is deemed to have waived the statutory 
requirement that the hearing be held within sixty days if peti- 
tioner requests an action that cannot be accommodated within 
the sixty-day period. 

(7) A party shall not consider a hearing continued, 
rescheduled, or adjourned until notified by the hearing officer 
or his or her designee. 

(8) The hearing officer may require the party who 
requests a continuance, reschedule, or adjournment to submit 
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documentary evidence that substantiates the reason for the 
request. 

(9) A second request for a continuance, reschedule, or 
adjournment will only be granted in the event of an 
((extreme)) emergency and at the discretion of the assigned 
hearing officer. 

(10) Notwithstanding any provisions of this section to 
the contrary, a hearing officer may continue a hearing in the 
event a law enforcement officer who has been subpoenaed as 
a witness fails to appear. The hearing officer must continue a 
hearing in the event a law enforcement officer who has been 
subpoenaed as a witness fails to appear and the petitioner is a 
holder of a commercial driver's license or was operating a 
commercial motor vehicle at the time of the driver's arrest. A 
hearing continued under this subsection must be adjourned 
until such time as the subpoena may be enforced under RCW 
7.21.060. Action taken by the hearing officer to enforce a 
subpoena issued on the petitioner's behalf is considered to be 
at the request of the petitioner for purposes of WAC 308-103- 
070(6). 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-080 Deferred prosecutions—((With- 
drawats)) Cancellation of hearings. (1) In the event a peti- 
tioner elects to seek a deferred prosecution, ((the-petitiener 
qal pony 8 pda teorie oaee oS ne? notice a 

-with tke beans officer OF ie rence 
¥Fe)) he or she may be eligible for a stay((;)). The petitioner 
must not have previously entered a deferred prosecution pro- 
gram, must have taken the breath or blood test, and must indi- 
cate that he or she intends to seek a deferred prosecution. If 
the petitioner is eligible, a stay of the administrative action 
shall be entered on the driver's record pursuant to RCW 


D 20: Sooty SACRO ape EG pap an le 


Sul sone) (9). 

(2) If a stay is entered under subsection (1) of this sec- 
tion, the hearing will proceed and the results will be sent to 
the petitioner. As provided by RCW 46.20.308((€8))) (9), 
the stay of the action shall continue but any appeal of the 
Findings and Conclusion must be undertaken within thirty 
days of service of the results. 

(3) If the petitioner elects to ((withdraw)) cancel his or 
her request for a hearing, he or she must notify the depart- 
ment in writing of his or her intent to do so. Upon receiving 
such a request for a withdrawal, the department shall proceed 
with the administrative action against the petitioner's driving 
privilege, unless a stay has been entered on the driver's record 
due to the filing of a notice of Intent to Seek a Deferred Pros- 
ecution. 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-090 Subpoenas. (1) Subpoenas shall be 
issued and enforced, and witness fees paid, as provided in 
RCW 46.20.308((€8})) (7). All subpoenas shall direct the wit- 
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ness to appear by telephone unless otherwise agreed to by the 
hearing officer. 

(2) Every subpoena shall be submitted on a form 
approved by the department, available on the internet at 
www.dol.wa.gov, and must be signed and issued by a hearing 
officer. An approved form may be obtained from the depart- 
ment. 

(a) A subpoena to a person to provide testimony at a 
hearing shall specify the date and time ((and-place)) set for 
hearing. 

(b) A subpoena duces tecum requesting a person to pro- 
duce designated books, documents, or things under his or her 
control shall specify a time and place for producing the 
books, documents, or things. That time and place may be the 
time and place set for hearing, or another reasonably conve- 
nient time and place in advance of the hearing. 

(3) A subpoena must be personally served by a suitable 
person over eighteen years of age, by exhibiting and reading 
it to the witness, or by giving him or her a copy thereof, or by 
leaving such copy at the place of his or her abode. Proof of 
service shall be made by affidavit or declaration under pen- 
alty of perjury. Service by certified mail must be preapproved 
by the hearing officer. Service of a subpoena on a law 
enforcement officer may be effected by serving the subpoena 
upon the officer's employer. 

(4) The hearing officer may condition issuance of the 
subpoena upon advancement by the person in whose behalf 
the subpoena is issued of the reasonable cost of producing the 
books, papers, documents, or tangible things. 

(5) A subpoena must be properly served ten days prior to 
the date of the hearing, excluding weekends and holidays, in 
order to have full force and effect. 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-110 Video evidence. If the petitioner 
wishes to submit video evidence, the petitioner shall be 
responsible for the costs of preparing a copy to be admitted as 
evidence. Video evidence shall be submitted sufficiently in 
advance of the hearing to allow the hearing officer the oppor- 
tunity to review it prior to the hearing. The hearing officer 
may require a time waiver from the petitioner in order to 
reschedule the hearing and satisfy this provision when 
needed. Video evidence must be submitted in a format which 
allows it to be viewed on the department's equipment. Any 
costs associated with this requirement is to be the responsibil- 
ity of the petitioner. 


NEW SECTION 


WAC 308-103-125 Format and length for briefs. (1) 
The text of any brief must be typed or printed in a proportion- 
ally spaced typeface and must appear in print as twelve point 
or larger type with no more than ten characters per inch and 
double-spaced. The same typeface and print size should be 
standard throughout the brief, except that footnotes may 
appear in print as ten point or larger type and be the equiva- 
lent of single-spaced. Quotations may be the equivalent of 
single-spaced. Except for materials in an appendix, the type- 
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written or printed material in the brief may not be reduced or 
condensed by photographic or other means. 

(2) Briefs shall not exceed twenty pages. For the purpose 
of determining compliance with this rule, appendices are not 
included. For good cause, the hearing officer may grant a 
motion to file an over-length brief. 


AMENDATORY SECTION (Amending WSR 02-11-011, 
filed 5/3/02, effective 6/3/02) 


WAC 308-103-130 Interpreters. (1) When an impaired 
person as defined in chapter 2.42 RCW or a non-English- 
speaking person as defined in chapter 2.43 RCW is a party or 
witness in an adjudicative proceeding, the department shall 
appoint an interpreter to assist the party or witness during the 
hearing. Appointment, qualifications, waiver, compensation, 
visual recording, and ethical standards of interpreters in hear- 
ings are governed by the provisions of chapters 2.42 and 2.43 
RCW. 

(a) If a hearing impaired person is a party or witness to 
an adjudicative proceeding, a qualified interpreter shall be 
appointed to interpret the proceedings. Under RCW ((2-42- 
050)) 2.42.110, a "qualified interpreter" means a visual lan- 
guage interpreter who is certified by the state or is certified 
by the registry of interpreters for the deaf. 

(b) Whenever an interpreter is appointed to assist a non- 
English-speaking person, a qualified or certified interpreter 
shall be appointed to assist the person during the hearing. 
Under RCW 2.43.020, a "qualified interpreter" means a per- 
son who is able readily to interpret or translate spoken and 
written English for a non-English-speaking person. A "certi- 
fied interpreter" means an interpreter who is certified by the 
office of the administrator for the courts. 

(2) Relatives of any participant in a proceeding and 
employees of the department involved in a proceeding shall 
not be appointed as interpreters in the proceeding unless 
authorized by the petitioner. 

(3) Mode of interpretation: 

(a) The consecutive mode of foreign language interpreta- 
tion shall be used unless the hearing officer and interpreter 
agree that simultaneous interpretation will advance fairness 
and efficiency; 

(b) Interpreters for hearing impaired persons shall use 
the simultaneous mode of interpretation unless an intermedi- 
ary interpreter is needed. If an intermediary interpreter is 
needed, interpreters shall use the mode that the interpreter 
considers to provide the most accurate and effective commu- 
nication with the hearing impaired person; 

(c) When an impaired or non-English-speaking person is 
a party to a proceeding, the interpreter shall translate all state- 
ments made by other hearing participants, unless waived by 
the petitioner. The hearing officer shall ensure that sufficient 
extra time is provided to permit translation and the hearing 
officer shall ensure that the interpreter translates the entire 
proceeding to the party to the extent that the party has the 
same opportunity to understand all statements made during 
the proceeding as a nonimpaired or English-speaking party 
listening to uninterpreted statements would have. 

(4) The department shall pay interpreter fees and 
expenses. 
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(5) Every interpreter shall, before beginning to interpret, 
take an oath that a true interpretation will be made to the per- 
son being examined of all the proceedings in a language or in 
a manner which the person understands, and that the inter- 
preter will repeat the statements of the person being exam- 
ined to the hearing officer conducting the proceedings, in the 
English language, to the best of the interpreter's skill and 
judgment. 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-150 Conduct of hearings. Hearings are 
open to public observation. To the extent that a hearing is 
conducted by telephone or other electronic means, the avail- 
ability of public observation is satisfied by giving members 
of the public an opportunity to hear or inspect the agency's 
record. The hearing officer's authority includes, but shall not 
be limited to, the authority to: 

(1) Determine the order of presentation of evidence; 

(2) Administer oaths and affirmations; 

(3) Issue subpoenas pursuant to RCW 46.20.308((€8))) 
(7), 


(4) Rule on procedural matters, objections, and motions; 

(5) Rule on offers of proof and receive relevant evi- 
dence; 

(6) Order the exclusion of witnesses upon a showing of 
good cause; 

(7) Afford the petitioner the opportunity to respond, 
present evidence, conduct cross-examination, and submit 
rebuttal evidence. The hearing officer may question wit- 
nesses to develop any facts deemed necessary to fairly and 
adequately decide the matter; 

(8) Call additional witnesses and request and/or obtain 
additional exhibits deemed necessary to complete the record 
and receive such evidence subject to full opportunity for 
cross-examination and rebuttal by the petitioner; 

(9) Examine and admit the official records of the depart- 
ment, subject to full opportunity, including the opportunity to 
request a continuance if needed, for cross-examination and 
rebuttal by the petitioner; 

(10) Examine and admit public records, including but 
not limited to maps, policy and procedure manuals, breath 
testing equipment manuals and the Washington state patrol 
breath test section web site at any time before and during the 
hearing, subject to full opportunity, including the opportunity 
to request a continuance if needed, for cross-examination and 
rebuttal by the petitioner; 

(11) Regulate the course of the hearing and take any 
appropriate action necessary to maintain order during the 
hearing; 

(12) Permit or require oral argument or briefs and deter- 
mine the time limits for submission thereof; 

(13) Issue an order of default; 

(14) Recess the hearing to a later time to accommodate 
scheduling conflicts. Hearings are ordinarily scheduled to be 
one hour in length; 

(15) Take any other action necessary and authorized by 
any applicable statute or rule; and 
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(16) Waive any requirement of these rules unless peti- 
tioner shows that he or she would be prejudiced by such a 
waiver. 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-170 ((Femporary—icense-)) Reserved. 
((A+temporaryteense issued by-ataw enforcement officer 
pursuantte RCW 46.20 308 may be extendedavhen: 


SE SSE AE Racial 


2)+-heatine is-continued-or rescheduled outside ofthe 
initials i cect tod of i » 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-180 Final order. (1) Every decision and 
order shall: 

(©) (a) Be correctly captioned as to the name of the 
department of licensing and name of the proceeding; 

((@})) (b) Designate all parties and representatives par- 
ticipating in the proceeding; 

((@})) (c) Contain a final order disposing of all contested 
issues; and 

((€4})) (d) Contain a statement describing the right to 
appeal. 

(2) In the event the original hearing officer is unavail- 
able, the department may assign the case to another hearing 
officer to either hear the case if the record has not closed, or 
in a case where the record is closed, make a determination as 
to the finding of fact and conclusions of law based on the 
record submitted. 


AMENDATORY SECTION (Amending WSR 06-15-081, 
filed 7/14/06, effective 8/14/06) 


WAC 308-103-190 Reconsideration and appeals. (1) 
The petitioner's rights to appeal are provided in RCW 
46.20.308((99)) (8), and nothing herein is intended to detract 
from that statute. 

(2) Grounds for a petition for reconsideration are limited 
to evidence or legal argument which are material to the peti- 
tioner and were not produced at the time of the hearing, or for 
other good and sufficient reason as determined by the hearing 
officer. 

(3) The petition must state with particularity any new 
evidence or new legal argument that is proposed and why it 
could not have been discovered using due diligence prior to 
the hearing. The petition must specify with particularity the 
portions of the initial order to which the petition applies. 

(4) A petition for reconsideration of a final order shall be 
filed with the hearing officer who signed that final order, 
within ten days of the date the final order is mailed to the peti- 
tioner. 

(5) The petition shall be reviewed by the hearing officer 
who entered the original final order, if reasonably available. 
If the original hearing officer assigned to the case is unavail- 
able, the department, within its discretion, may assign the 
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case to another hearing officer to preside over the motion. 
The disposition shall be in the form of a written order deny- 
ing the petition, granting the petition and dissolving or modi- 
fying the final order, or granting the petition and setting the 
matter for further hearing. 

(6) If the petition is granted in whole or in part, a new 
order shall be issued in the same form as the original order, 
and shall include the designation "amended" in its title. This 
amended order shall reference the petition for reconsideration 
in its preamble, which sets out what the hearing officer con- 
sidered. Any amended order shall include the "Findings of 
Fact and Conclusions of Law" from the original final order 
with amendments. 

(7) The relief granted pursuant to a petition for reconsid- 
eration is limited to review of the designated evidence and/or 
argument as identified in the petition. At the hearing officer's 
discretion, a supplemental hearing may be scheduled. Such a 
petition is not grounds for a new hearing, and the record 
already established shall remain undisturbed. 

(8) A petition for reconsideration does not stay the 
department's action on the petitioner's driving privilege as 
ordered by the original final order. A petitioner seeking a stay 
must file a separate petition for that purpose. The hearing 
officer will grant a stay only if the hearing officer determines 
that it is likely that the petitioner will prevail and the action be 
reversed and that denying the stay will create irreparable 
harm to the petitioner. If the hearing officer grants such a 
petition for a stay, the hearing officer shall sign an order 
releasing the action and crediting any time already served, 
and subsequently sign an order sustaining or reversing the 
action, as determined by the amended final order. Disposition 
denying a stay is not subject to review. 

(9) An amended final order shall be issued either deny- 
ing reconsideration or, in the event reconsideration is 
granted, dissolving or modifying the original final order. The 
date of the amended final order begins the thirty-day period 
for the petitioner to appeal the amended final order, and there 
is no longer a right to appeal the original final order. 

(10) The filing of a petition for reconsideration is not a 
prerequisite for filing an appeal. An order denying reconsid- 
eration is not subject to appeal. 


WSR 15-15-071 
PERMANENT RULES 
GREEN RIVER COLLEGE 
[Filed July 13, 2015, 12:07 p.m., effective August 13, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: On December 18, 2014, the board of trustees 
for the tenth college district approved changing the name of 
the college from "Green River Community College" to 
"Green River College." These proposed rule changes imple- 
ment the name change throughout Title 132J WAC. The 
word "community" is removed from all references to Green 
River Community College and Community College District 
Ten. In addition, the proposed changes in WAC 132J-276- 
100, 132J-276-040, 132J-276-120, and 132J-276-110 are 
allowed under expedited rule making, RCW 34.05.353 (1)(c), 
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to make name changes, address changes, and clarify language 
in rules. 


Green River College's rules need to be amended to 
reflect the college's new name, to clarify that records are 
redacted and not deleted, to remove a gender-specific refer- 
ence to the president, and to clarify the location for filing 
public record requests and for holding regular board meet- 
ings. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 132J-108-040 Application for adjudicative 
proceeding, 132J-116-010 Purpose for adopting rules, 132J- 
116-021 Definitions, 132J-126-010 Purpose, 132J-126-030 
Definitions, 132J-126-070, Denial of access to Green River 
Community College, 132J-126-080 Rights of ownership of 
works, 132J-128-200 Board policy on tenure and dismissals, 
132J-141-010 Prohibited activities, 132J-150-010 Use of col- 
lege facilities, 132J-150-060 Prohibited conduct at college 
facilities, 132J-155-010 Statement of purpose, 132J-155-020 
Definitions, 132J-155-040 Additional requirements for non- 
college groups, 132J-160-010 Purpose, 132J-160-020 Defini- 
tions, 132J-164-010 Purpose of the Buckley Family Educa- 
tional Rights and Privacy Act policy for Green River Com- 
munity College, 132J-164-020 Definitions, 132J-276-010 
Purpose, 132J-276-020 Definitions, 132J-276-030 Descrip- 
tion of central and field organization of Community College 
District No. 10, 132J-276-040 Operations and procedures, 
132J-276-100 Exemptions, 132J-276-110 Review of denials 
of public records requests, 132J-276-120 Protection of public 
records, 132J-276-900 Appendix "A"—Request for public 
record to Community College District No. 10, 132J-300-010 
Grievance procedure—Sex discrimination, and 132J-325- 
010 State Environmental Policy Act (SEPA). 


Statutory Authority for Adoption: RCW 28B.50.140, 
34.02.353 [34.05.353]. 


Adopted under notice filed as WSR 15-09-001 on 
Wednesday, April 1, 2015. 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 


Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 28, Repealed 0. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
28, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 28, Repealed 0. 


Date Adopted: June 23, 2015. 


Allison Friedly 
Executive Director 
of College Relations 
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AMENDATORY SECTION (Amending WSR 90-22-067, 
filed 11/5/90, effective 12/6/90) 


WAC 132J-108-040 Application for adjudicative 
proceeding. An application for adjudicative proceeding shall 
be in writing. Application forms are available at the follow- 
ing address: 


Office of the President 

Green River ((Community)) College 
12401 S.E. 320th Street 

Auburn, WA 98002 


Written application for an adjudicative proceeding 
should be submitted to the above address within twenty days 
of the agency action giving rise to the application, unless pro- 
vided for otherwise by statute or rule. 


AMENDATORY SECTION (Amending WSR 94-04-052, 
filed 1/31/94, effective 3/3/94) 


WAC 132J-116-010 Purpose for adopting rules. Pur- 
suant to RCW 28B.50.140(10), the board of trustees of Green 
River ((Cemmunity)) College, District 10, is granted author- 
ity to make rules and regulations for pedestrian and vehicular 
traffic on property owned, operated, or maintained by the col- 
lege district. The rules and regulations contained in this chap- 
ter are adopted under that authority for the following pur- 
poses: 

(1) To protect and control pedestrian and vehicular traf- 
fic; 

(2) To assure access at all times for emergency traffic; 

(3) To minimize traffic disturbance during class hours; 
and 

(4) To facilitate the operation of the ((ecemmunity)) col- 
lege by assuring access for vehicles and regulating the use of 
parking spaces. 


AMENDATORY SECTION (Amending WSR 94-04-052, 
filed 1/31/94, effective 3/3/94) 


WAC 132J-116-021 Definitions. As used in this chap- 
ter: 

(1) "Board" shall mean the board of trustees of Green 
River ((Community)) College, District 10, state of Washing- 
ton. 

(2) "Campus" shall mean any and all public lands owned, 
operated, or maintained by Green River ((Commaunity)) Col- 
lege, District 10, state of Washington. 

(3) "Campus security officer" shall mean an independent 
contractor or employee of the college who is designated by 
the vice-president for business affairs as being responsible 
for campus traffic control, parking, and security. 

(4) "College" shall mean Green River ((Cemmunity)) 
College, District 10, state of Washington. 

(5) "Faculty member" or "academic employee" shall 
mean any employee of Green River ((Cemmunity)) College, 
District 10, state of Washington whose employment is as a 
teacher, counselor, librarian or academic department head, 
except an administrator. 

(6) "Parking permit" shall mean a writing issued under 
the authority of the vice president for business affairs which 
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grants a license to its authorized holder to park a designated 
vehicle on the campus for a time period and under conditions 
stated thereon. 

(7) "Permanent" parking permits shall mean permits 
which are valid, as specified thereon, for a school term or a 
portion thereof exceeding one month. 

(8) "School term" shall mean, unless otherwise desig- 
nated, the time period commencing with the summer quarter 
of a ((community)) college calendar year and extending 
through the immediately subsequent fall, winter, and spring 
quarters. 

(9) "Staff member" shall mean a contracted or classified 
employee of Green River ((Cemmunity)) College, District 
10, state of Washington. 

(10) "Student" shall mean any person who is enrolled in 
Green River ((Commeunity)) College. 

(11) "Temporary" parking permits shall mean permits 
which are valid for a specific period designated on the permit 
up to a maximum of one month. 

(12) "Vehicle" shall mean an automobile, truck, motor 
cycle, motor scooter, or other motor-driven vehicle. 

(13) "Vice-president for business affairs" shall mean the 
college employee designated with that job title or with the 
responsibilities of that title by the president, and any person 
designated by the vice-president to act for her/him on any 
matter(s) arising under this chapter. 

(14) "Visitor" shall mean any person other than a stu- 
dent, faculty member, staff member, or officer of the college, 
who lawfully comes upon the campus for purposes which are 
in keeping with the college's role as an institution of higher 
education in the state of Washington. 


AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-126-010 Purpose. (1) Green River ((Gem- 
raunity)) College, an agency of the state of Washington, pro- 
vides a variety of educational opportunities for students; 
namely the opportunities to examine the academic, voca- 
tional, technical, cultural, social, and recreational aspects of 
society. Green River ((Cemmenity)) College as an institution 
of society must maintain conditions conducive to the effec- 
tive performance of its functions. Consequently, Green River 
((Comnnuity)) College has special expectations regarding 
the conduct of students. Student conduct that detracts from, 
or interferes with, the accomplishment of college purposes is 
not acceptable. 

(2) The student is a member of the community at large, 
and as such has the rights and responsibilities of any citizen. 
In addition, admission to Green River ((Cemmwnity)) Col- 
lege carries with it the presumption that students will conduct 
themselves as responsible members of the college commu- 
nity. This includes an expectation that students will obey the 
law, will comply with rules and regulations of the college, 
will maintain a high standard of integrity and honesty, and 
will respect the rights, privileges, and property of other mem- 
bers of the college community. 

(3) The following rules regarding the conduct of students 
are adopted in order to provide students a full understanding 
of the rules that will enable the college to maintain conditions 
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conducive to the effective performance of the college's func- 
tions. Sanctions for violations of the rules of student conduct 
will be administered by the college in the manner provided by 
said rules. When violation(s) of laws of the state of Washing- 
ton and/or the United States are also involved, the college 
may refer such matters to the appropriate authorities. In cases 
of minors, this conduct may also be referred to parents or 
legal guardians. 

(4) The office of judicial programs, under the leadership 
of the vice-president of student affairs, maintains and admin- 
isters the student code of conduct for Green River ((Cemnre- 
nity)) College. The office of judicial programs and Green 
River ((Cemmunity)) College strive to engage our students to 
become civic minded citizens who positively contribute to 
society and achieve their educational goals. The office of 
judicial programs seeks to educate students as to their rights, 
responsibilities, and expectations as members of Green River 
((Community)) College while providing a fair and educa- 
tional process through which alleged violations of the code of 
conduct are adjudicated. 


AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-126-030 Definitions. The following defini- 
tions shall apply for the purpose of this student conduct code: 

"Assembly" is any overt activity engaged in by two or 
more persons, the object of which is to gain publicity, advo- 
cate a view, petition for a cause or disseminate information to 
any person, persons, or groups of persons. 

"Business day" means a weekday, excluding weekends 
and college holidays. 

"Cheating" is defined as intentional deception in produc- 
ing or creating academic work. Cheating includes, but is not 
limited to: 

(a) Intentional plagiarism; 

(b) Selling or giving your own completed work to others 
who intend to turn it in as their own; 

(c) Purchasing or accepting the work of others with the 
intent of turning it in as your own; 

(d) Acquiring and/or using teachers’ editions of text- 
books, without the permission of the specific instructor, in 
order to complete your course assignments; 

(e) Obtaining or attempting to obtain an examination 
prior to its administration; 

(f) Referring to devices, materials or sources not autho- 
rized by the instructor; 

(g) Receiving assistance from another person when not 
authorized by the instructor; 

(h) Providing assistance to another person when not 
authorized by the instructor; 

(i) Taking an examination for another person; 

(j) Obtaining or attempting to obtain another person to 
take one's own examination; 

(k) Falsifying laboratory results or copying another per- 
son's laboratory results; and 

(1) Falsifying or attempting to falsify the record of one's 
grades or evaluation. 

"College" means Green River ((Cemmunity)) College. 
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"College facilities" includes all buildings, structures, 
grounds, office space, and parking lots. 

"College groups" shall mean individuals or groups who 
are currently enrolled students or current employees of the 
college, or guests of the college who are sponsored by a rec- 
ognized student organization, employee organization, or the 
administration of the college. 

"College official" includes any person employed by the 
college, performing assigned administrative or professional 
responsibilities. 

"College premises" shall include all campuses of the col- 
lege, wherever located, and includes all land, buildings, facil- 
ities, vehicles, equipment, and other property owned, used, or 
controlled by the college. 

"Complainant" means any person who submits a charge 
alleging that a student violated the student code. When a stu- 
dent believes that she/he has been a victim of another stu- 
dent's misconduct, the student who believes she/he has been 
a victim will have the same rights under this student code as 
are provided to the complainant, even if another member of 
the college community submitted the charge himself or her- 
self. 

"Conduct review officer" is the vice-president of student 
affairs or other college administrator designated by the presi- 
dent to be responsible for receiving and for reviewing or 
referring appeals of student disciplinary actions in accor- 
dance with the procedures of this code. The president is 
authorized to reassign any and all of the conduct review offi- 
cer's duties or responsibilities as set forth in this chapter as 
may be reasonably necessary. 

"Disciplinary action" is the process by which the student 
conduct officer imposes discipline against a student for a vio- 
lation of the student conduct code. 

"Disciplinary appeal" is the process by which an 
aggrieved student can appeal the discipline imposed by the 
student conduct officer. Disciplinary appeals from a suspen- 
sion in excess of ten instructional days or a dismissal are 
heard by the student conduct appeals board. Appeals of all 
other appealable disciplinary action shall be reviewed 
through brief adjudicative proceedings. 

"Expressive activity" includes, but is not necessarily lim- 
ited to, informational picketing, petition circulation, the dis- 
tribution of informational leaflets or pamphlets, speech mak- 
ing, demonstrations, rallies, appearances of speakers in out- 
door areas, protests, meetings to display group feelings or 
sentiments and/or other types of assemblies to share informa- 
tion, perspectives or viewpoints. 

"Fabrication" is defined as intentional misrepresentation 
of an activity done by a student for an academic project or 
practicum. Fabrication includes, but is not limited to: 

(a) Counterfeiting data, research results, information, or 
procedures with inadequate foundation in fact; 

(b) Counterfeiting a record of internship or practicum 
experiences; 

(c) Submitting a false excuse for absence or tardiness; 
and 

(d) Unauthorized multiple submission of the same work; 
sabotage of others' work. 

"Faculty member" means any person hired by the college 
to conduct classroom, counseling, or teaching activities or 
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who is otherwise considered by the college to be a member of 
its faculty. 

"Filing" is the process by which a document is officially 
delivered to a college official responsible for facilitating a 
disciplinary review. Unless otherwise provided, filing shall 
be accomplished by: 

(a) Hand delivery of the document to the specified col- 
lege official or college official's assistant; or 

(b) By sending the document by e-mail and first class 
mail to the specified college official's office and college e- 
mail address. 

Papers required to be filed shall be deemed filed upon 
actual receipt during office hours at the office of the specified 
college official. 

"May" is used in the permissive sense. 

"Member of the college community" includes any person 
who is a student, faculty member, college official or any 
other person employed by the college. A person's status in a 
particular situation shall be determined by the vice-president 
of student affairs or designee. 

"Noncollege groups" shall mean individuals, or combi- 
nations of individuals, who are not currently enrolled stu- 
dents or current employees of the college and who are not 
officially affiliated or associated with, or invited guests of a 
recognized student organization, recognized employee 
group, or the administration of the college. 

"Organization" means number of persons who have 
complied with the formal requirements for college recogni- 
tion/registration. 

"Plagiarism" is defined as using others' original ideas in 
your written or spoken work without giving proper credit. 

(a) Ideas include, but are not limited to: 

(i) Facts; 

(ii) Opinions; 

(iii) Images; 

(iv) Statistics; 

(v) Equations; 

(vi) Hypotheses; 

(vii) Theories. 

(b) Plagiarism can occur in two ways: Intentional and 
unintentional. 

(c) Ways that intentional plagiarism occur include, but 
are not limited to: 

(i) Turning in someone else's work as your own; 

(ii) Copying words or ideas from someone else without 
giving credit; 

(iii) Failing to put a quotation in quotation marks; 

(iv) Giving incorrect information about the source of a 
quotation; 

(v) Changing words but copying the sentence structure 
of a source without giving credit; 

(vi) Copying so many words or ideas from a source that 
it makes up the majority of your work, whether you give 
credit or not. 

(d) Unintentional plagiarism may occur when a student 
has tried in good faith to document their academic work but 
fails to do so accurately and/or thoroughly. Unintentional pla- 
giarism may also occur when a student has not had course 
work covering plagiarism and documentation and is therefore 
unprepared for college academic writing or speaking. 
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"Policy" means the written regulations of the college as 
found in, but not limited to, the student code, the college web 
page and computer use policy, and catalogs. 


"Respondent" is the student against whom disciplinary 
action is initiated. 


"Service" is the process by which a document is offi- 
cially delivered to a party. Unless otherwise provided, service 
upon a party shall be accomplished by: 


(a) Hand delivery of the document to the party; or 


(b) By sending the document by e-mail and by certified 
mail or first class mail to the party's last known address. 


Service is deemed complete upon hand delivery of the 
document or upon the date the document is e-mailed and 
deposited in the mail. 


"Shall" is used in the imperative sense. 


"Student" includes all persons taking courses at or 
through the college, whether on a full-time or part-time basis, 
and whether such courses are credit courses, noncredit 
courses, online courses, or otherwise. Persons who withdraw 
after allegedly violating the code, who are not officially 
enrolled for a particular term but who have a continuing rela- 
tionship with the college, or who have been notified of their 
acceptance for admission are considered students. 


"Student conduct officer" is a college administrator des- 
ignated by the president or vice-president of student affairs to 
be responsible for implementing and enforcing the student 
conduct code. The president or vice-president of student 
affairs is authorized to reassign any and all of the student con- 
duct officer's duties or responsibilities as set forth in this 
chapter as may be reasonably necessary. 


"The president" is the president of the college. The pres- 
ident is authorized to delegate any and all of his or her 
responsibilities as set forth in this chapter as may be reason- 
ably necessary. 


"Vice-president of student affairs" means the college 
administrator who reports to the college president, who 
serves as the college's student judicial affairs administrator, 
and who is responsible for administering the student rights 
and responsibilities code. The vice-president of student 
affairs may designate a student conduct officer to fulfill this 
responsibility. 


AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-126-070 Denial of access to Green River 
((Community)) College. (1) The vice-president of student 
affairs may deny admission to a prospective student, or con- 
tinued attendance to an enrolled student, if it reasonably 
appears that the student would not be competent to profit 
from the curriculum offerings of the college, or would, by the 
student's presence or conduct, create a disruptive atmosphere 
within the college or a substantial risk of actual harm to self 
or other members of the campus community. 


(2) Denial of access decisions may be appealed, as or 
like disciplinary actions, to the student conduct committee. 
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AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-126-080 Rights of ownership of works. It 
shall be the policy of Green River ((Cemmeunity)) College 
that employees of the college shall not use students' pub- 
lished or unpublished works for personal gain without written 
consent of the student. 


AMENDATORY SECTION (Amending WSR 94-04-053, 
filed 1/31/94, effective 3/3/94) 


WAC 132J-128-200 Board policy on tenure and dis- 
missals. (1) In accordance with RCW 28B.50.852, the board 
of trustees of College District No. 10, the appointing author- 
ity of Green River ((Cemmunity)) College, adopts this rules 
chapter to implement RCW ((28B-50-850—869,)) 
28B.50.850 - 28B.50.869. 

(2) The board of trustees recognizes the importance of 
faculty tenure and appropriate tenure review and dismissal 
review processes in a higher education institution. The board 
further recognizes its own ultimate statutory responsibilities 
in these regards. Accordingly, the board reserves all of its 
statutory powers and rights regarding the awarding of faculty 
tenure and the dismissal of faculty, except as expressly pro- 
vided otherwise in this chapter. 

(3) The board also recognizes the important role of the 
faculty and the faculty's bargaining representative in helping 
to determine the college's procedures for awarding tenure and 
dismissing faculty((—)) and helping to implement those pro- 
cedures. Accordingly, the board will continue to negotiate 
with that bargaining representative to include major aspects 
of the tenure and dismissal review processes in the faculty 
collective bargaining agreements. 

(4) These rules are intended to avoid unnecessary dupli- 
cation of the controlling statutes and/or currently effective 
provisions of a faculty collective bargaining agreement, 
while providing for situations not covered thereby. 


AMENDATORY SECTION (Amending Order 75-3, filed 
12/16/75) 


WAC 132J-141-010 Prohibited activities. It shall be 
prohibited on or in property either owned, controlled or oper- 
ated by Green River ((Cemmrunity)) College, District No. 10, 
for anyone to use or have on his/her person firearms or solid 
explosives, except duly commissioned law enforcement offi- 
cers and other individuals who receive written prior approval 
from the president of the college or his designee. Sanctions 
for violations of this rule may include, but are not limited to, 
suspension, dismissal and/or expulsion or removal from cam- 
pus. 


AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-150-010 Use of college facilities. Because 
Green River ((Commeunity)) College is an educational institu- 
tion provided and maintained by the people of the state, its 
campus, buildings, properties, and facilities shall be reserved 
at all times for those activities which either are related 
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directly to its educational mission or are justifiable on the 
basis of their contributions to the cultural, social, or eco- 
nomic development of the state. 


AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-150-060 Prohibited conduct at college 
facilities. (1) State law relative to public institutions governs 
the use or possession of intoxicants on campus or at college 
functions. The use or possession of unlawful narcotics or 
drugs, not medically prescribed, on college property or at col- 
lege functions, is prohibited. Students obviously under the 
influence of intoxicants, unlawful drugs or narcotics while in 
college facilities shall be subject to disciplinary action. 

(2) A lottery or any other form of gambling is prohibited 
at Green River ((Cemmunity)) College. 

(3) The use of tobacco, electronic cigarettes, and related 
products is not allowed on college premises. 

(4) Destruction of property is also prohibited by state law 
in reference to public institutions. 


AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-155-010 Statement of purpose. Green 
River ((Coemmunity)) College is an educational institution 
provided and maintained by the people of the state of Wash- 
ington. College facilities are reserved primarily for educa- 
tional use including, but not limited to, instruction, research, 
public assembly of college groups, student activities and 
other activities directly related to the educational mission of 
the college. The public character of the college does not grant 
to individuals the right to substantially interfere with, or oth- 
erwise disrupt the normal activities for and to which the col- 
lege's facilities and grounds are dedicated. Accordingly, the 
college is designated a public forum opened for the purposes 
recited herein and further subject to the time, place, and man- 
ner provisions set forth in these rules. 

The purpose of the time, place, and manner regulations 
set forth in this policy is to establish procedures and reason- 
able controls for the use of college facilities for both college 
and noncollege groups. It is intended to balance the college's 
responsibility to fulfill their mission as state educational 
institutions of Washington with the interests of college 
groups and noncollege groups who are interested in using the 
campus for purposes of constitutionally protected speech, 
assembly or expression. The college recognizes that college 
groups should be accorded the opportunity to utilize the facil- 
ities and grounds of the college to the fullest extent possible. 
The college intends to open its campus to noncollege groups 
to the extent that the usage does not conflict with the rights of 
college groups or substantially disrupt the educational pro- 
cess. 


AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-155-020 Definitions. "College facilities" or 
"campus" includes all buildings, structures, grounds, office 
space, and parking lots. 
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"College group" means individuals who are currently 
enrolled students or current employees of Green River 
((Cormmunity)) College or individuals who are sponsored by 
faculty, a recognized student organization or a recognized 
employee group of the college. 

"Noncollege group" means individuals or groups who 
are not currently enrolled students or current employees of 
Green River ((Commruniy)) College. 

"Public forum areas" means those areas of campus that 
the college has chosen to be open as places for expressive 
activities protected by the first amendment, subject to reason- 
able time, place or manner provisions. 

"Sponsor" means that when a college group invites a 
noncollege group onto campus, the college group will be 
responsible for the activity and will designate an individual to 
be present at all times during the activity. The sponsor will 
ensure that those participating in the sponsored activity are 
aware of the college's rules and policies governing the activ- 
ity. This definition does not apply to noncollege groups that 
rent college facilities. 


AMENDATORY SECTION (Amending WSR 14-24-129, 
filed 12/3/14, effective 1/3/15) 


WAC 132J-155-040 Additional requirements for 
noncollege groups. (1) College facilities may be rented by 
noncollege groups in accordance with the college's facilities 
use policy. Noncollege groups may otherwise use college 
facilities in accordance with Green River ((Cemmreuntity)) 
College's rules. 

(2) The college designates its grounds and outdoor 
spaces as the public forum area(s) for use by noncollege 
groups for first amendment activities on campus. Nothing in 
these rules prohibits noncollege groups from engaging in first 
amendment activities at open public meetings, subject to the 
requirements of RCW 42.30.050. 

(3) Noncollege groups may use the public forum areas 
for first amendment activities between the hours of 6:00 a.m. 
and 10:00 p.m. on days that the college is open to the general 
public. 

(4) Before engaging in first amendment activities, all 
noncollege groups are encouraged to sign in and notify the 
college of the noncollege group's presence on campus and to 
acknowledge receipt of these rules and to ensure that there 
are no scheduling conflicts. This notice does not involve any 
application or approval process, and therefore, the ability to 
use designated areas will not be denied unless they are 
already reserved for use by another group. This notice is 
intended to provide the college with knowledge of the non- 
college group's presence on campus so that the college can 
notify the appropriate members of its staff whose services 
might be needed or impacted by the use of the designated 
area. When signing in, the individual or group are encour- 
aged to provide the following information: 

(a) The name, address, and telephone number of the indi- 
vidual, group, entity, or organization sponsoring the activity 
(hereinafter "the sponsoring organization"); 

(b) The name, address, and telephone number of a con- 
tact person for the sponsoring organization; 

(c) The date, time, and requested location of the activity; 
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(d) The type of sound amplification devices to be used in 
connection with the activity, if any; and 


(e) The estimated number of people expected to partici- 
pate in the activity. 


AMENDATORY SECTION (Amending WSR 84-11-021, 
filed 5/11/84) 


WAC 132J-160-010 Purpose. The board of trustees of 
((Community)) College District No. 10 proposes the adop- 
tion of policies for administering the refund of tuition and 
special course/program connected fees when a student with- 
draws from college or reduces class load. 


AMENDATORY SECTION (Amending WSR 84-11-021, 
filed 5/11/84) 


WAC 132J-160-020 Definitions. (1) "Withdraw" - 
When a student formally leaves college by completing the 
forms and procedures established by the college. 


(2) "Misconduct" - When a student has violated a college 
tule or policy which results in dismissal from college. 


(3) "Tuition" - Fees collected by ((Cemmrunity)) College 
District No. 10 which include the general tuition fees, operat- 


ing fees and the services and activities fees. 


(4) "Special course/program connected fees" - Fees other 
than tuition required for enrollment (i.e., equipment fees, lab- 
oratory material fees, etc.). 


AMENDATORY SECTION (Amending Order 77-3, filed 8/ 
30/77) 


WAC 132J-164-010 Purpose of the Buckley Family 
Educational Rights and Privacy Act policy for Green 
River ((Community)) College. (1) The Family Educational 
Rights and Privacy Act of 1974 requires that colleges adopt 
policies and guidelines concerning the rights of students to 
inspect their educational records and the releasing of such 
records to third parties. The act also provides that such stu- 
dents shall have the right of hearings to correct or delete inac- 
curate, misleading or inappropriate data. The act also pro- 
vides that students shall be informed of the categories of 
records maintained by the college which are related and iden- 
tifiable to the student. 


(2) Green River ((Community)) College is committed to 
conform to the minimum requirements of Section 438, Public 
Law 90-247 Title IV, as amended, 88 Stat 571-574 (20 
U.S.C. 1232g) otherwise known as the Buckley Amendment 
Family Educational Rights and Privacy Act. 


(3) Green River ((Community)) College is also commit- 
ted to conform to the minimum requirements of the statement 
of the rights and responsibilities of the student body of Green 
River ((Cemmunity)) College (chapter 132J-120 WAC((— 
))_- See Appendix). 


(4) In compliance with the above-stated guidelines this 
policy is designed to insure continued confidentiality of stu- 
dent records and to govern the release of personally identifi- 
able information therein. 
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AMENDATORY SECTION (Amending Order 77-3, filed 8/ 
30/77) 


WAC 132J-164-020 Definitions. (1) "Administrative 
unit" shall mean any one of a number of offices under the 
direction of a particular administrator, and set up to maintain 
a variety of records and processes for the college. 

(2) "Administrator" shall mean those employees whose 
job duties are administrative by job description and who 
exercise supervisory or other managerial responsibilities over 
other employees. 

(3) "Classified person" shall mean any employee who is 
contracted for a job that is listed and classified with the 
higher education personnel board of the state of Washington. 

(4) "College" shall mean Green River ((Cemmunity)) 
College, District 10, state of Washington and the personnel 
thereof, and any other ((eommunity)) college centers or facil- 
ities established within District 10, state of Washington. 

(5) "Confidentiality" shall mean the state of being held in 
secrecy or privacy, so as not to be available to third parties. 

(6) "Coordinator of admissions" is the college employee 
who is charged with the responsibility for maintaining appli- 
cations, transcripts from other institutions, closed program 
records, and other records required or developed in the 
admissions process. 

(7) "Credentials" shall mean those records and recom- 
mendations kept on file by the placement office for job or 
college placement purposes. 

(8) "Dean for students" shall mean the dean for students 
of Green River ((Cemmunity)) College, District 10, state of 
Washington. 

(9) "Directory information" includes the following infor- 
mation relating to a student: The student's name, address, 
telephone number, date and place of birth, major field of 
study, participation in officially recognized activities and 
sports, weight and height of members of athletic teams, dates 
of attendance, degrees and awards received, the most recent 
previous educational agency or institution attended by the 
student, and other similar information. 

(10) "Educational records" are official transcripts, docu- 
ments, references, or other such information which is in writ- 
ing and is preserved as evidence. 

(11) "Faculty" shall mean any employee of Green River 
((Communtty)) College, District 10, state of Washington who 
has employment as a teacher, counselor, librarian, or other 
position for which the training, experience, and responsibili- 
ties are comparable as determined by the appointing author- 
ity, except administrative appointments. 

(12) "Financial aids officer" is the college employee who 
is charged with the responsibility for maintaining applica- 
tions for financial aids, student financial records, records of 
financial aids awards, work-study, and other information as 
may pertain to the operations of the financial aid office. 

(13) "Identifiable information" shall mean any record or 
information of such a nature as to aid in or cause the identifi- 
cation of the person to whom it relates. 

(14) "Placement officer" is the college employee who is 
charged with the responsibility for maintaining credentials, 
recommendations, and other information as may relate to the 
placement office. 
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(15) "President" is the chief executive of the college 
appointed by the board of trustees. 

(16) "Registrar" is the college administrative employee 
who is charged with the responsibility for maintaining tran- 
scripts, grades, and grade rosters. 

(17) "Student" is any person enrolled at the college. 

(18) "Student body of Green River ((Cemmunity)) Col- 
lege" includes all persons who are enrolled in classes at the 
college. 

(19) "Student body president" shall mean the person 
elected to the position so-titled by a vote of the student body 
of Green River ((Cemmunity)) College. 

(20) "Third parties" shall mean any and all persons and/ 
or organizations other than the college or the student. 


AMENDATORY SECTION (Amending Order 73-2, filed 5/ 
14/73) 


WAC 132J-276-010 Purpose. The purpose of this 
chapter shall be to ensure compliance by ((the-Communiy)) 
College District No. 10 with the provisions of chapter 1, 
Laws of 1973 (Initiative 276), Disclosure—Campaign 
finances—Lobbying—Records; and in particular with sec- 
tions 25-32 of that act, dealing with public records. 


AMENDATORY SECTION (Amending Order 73-2, filed 5/ 
14/73) 


WAC 132J-276-020 Definitions. (1) Public records. 
"Public record" includes any writing containing information 
relating to the conduct of governmental or the performance of 
any governmental or proprietary function prepared, owned, 
used or retained by any state or local agency regardless of 
physical form or characteristics. 


(2) Writing. "Writing means handwriting, typewriting, 
printing, photostating, photographing, and every other means 
of recording any form of communication or representation, 
including letters, words, pictures, sounds; or symbols, or 
combination thereof, and all papers, maps, magnetic or paper 
tapes, photographic films and prints, magnetic or punched 
cards, discs, drums and other documents." 


(3) ((Commenity)) College District No. 10. ((Fhe 
Community)) College District No. 10 is an agency organized 
by statute pursuant to RCW 28B.50.040. ((Fhe-Community)) 
College District No. 10 shall hereinafter be referred to as the 
"district." Where appropriate, the term district also refers to 
the staff and board of trustees employees of the district. 


AMENDATORY SECTION (Amending Order 73-2, filed 5/ 
14/73) 


WAC 132J-276-030 Description of central and field 
organization of ((Cemmunity)) College District No. 10. 
District No. 10 is a ((eommrunity)) college district organized 
under RCW 28B.50.040. The administrative office of the dis- 
trict and its staff are located at Green River ((Cemmuni)) 
College, 12401 S.E. 320th Street, Auburn, Washington 
98002. 
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AMENDATORY SECTION (Amending Order 73-2, filed 5/ 
14/73) 


WAC 132J-276-040 Operations and procedures. The 
district is established under RCW 28B.50.040 to implement 
the educational purposes established by RCW 28B.50.020. 
The college district is operated under the supervision and 
control of a board of trustees. The board of trustees is made 
up of five members each appointed by the governor to a term 
of five years. The trustees meet the third Thursday of each 
month at 4:00 p.m. in the (Hetmanbrary)) administration 


building board room of Green River ((Cemmeunity)) College, 
unless public notice is given of a special meeting. At such 


time the trustees exercise the powers and duties granted it 
under RCW 28B.50.140. 


AMENDATORY SECTION (Amending Order 73-2, filed 5/ 
14/73) 


WAC 132J-276-100 Exemptions. (1) The district 
reserves the right to determine that a public record requested 
in accordance with the procedures outlined in WAC 132J- 
276-080 is exempt under the provisions of section 31, chapter 
1, Laws of 1973. 

(2) In addition, pursuant to section 26, chapter 1, Laws of 
1973, the district reserves the right to ((detete)) redact identi- 
fying details when it makes available or publishes any public 
record, in any cases when there is reason to believe that dis- 
closure of such details would be an invasion of personal pri- 
vacy protected by chapter 1, Laws of 1973. The public 
records officer will fully justify such ((deletien)) redaction in 
writing. 

(3) All denials of requests for public records must be 
accompanied by a written statement specifying the reason for 
the denial, including a statement of the specific exemption 
authorizing the withholding of the record and a brief explana- 
tion of how the exemption applies to the records withheld. 


AMENDATORY SECTION (Amending Order 73-2, filed 5/ 
14/73) 


WAC 132J-276-110 Review of denials of public 
records requests. (1) Any person who objects to the denial 
of a request for a public record may petition for prompt 
review of such decision by tendering a written request for 
review. The written request shall specifically refer to the 
written statement by the public records officer or other staff 
member which constituted or accompanied the denial. 

(2) Immediately after receiving a written request for 
review of a decision denying a public record, the public 
records officer or other administrative staff member denying 
the request shall refer to the president of the college. The 
president or ((his)) designee shall immediately consider the 
matter and either affirm or reverse such denial or consult with 
the attorney general to review the denial. In any case, the 
request shall be returned with a final decision, within two 
business days following the original denial. 

(3) Administrative remedies shall not be considered 
exhausted until the district has returned the petition with a 
decision or until the close of the second business day follow- 
ing denial of inspection, whichever occurs first. 
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AMENDATORY SECTION (Amending Order 73-2, filed 5/ 
14/73) 


WAC 132J-276-120 Protection of public records. 
Requests for public records shall be made in the administra- 
tion building ((HHetmantbrary5)) of Green River ((Cemmrnr 
nity)) College. Public records and a facility for their inspec- 
tion will be provided by the public records officer. Such 
records shall not be removed from the place designated for 
their inspection. Copies shall be made at Green River ((Cem- 
raunity)) College. If copying facilities are not available at the 
college, the college will arrange to have copies made com- 
mercially according to the provisions of WAC 132J-276-090. 


AMENDATORY SECTION (Amending Order 73-2, filed 5/ 
14/73) 


WAC 132J-276-900 Appendix "A'"—Request for 
public record to ((Community)) College District No. 10. 


APPENDIX "A" 
REQUEST FOR PUBLIC RECORD TO 
((COMMUNIFY)) COLLEGE DISTRICT NO. 10 


a ese nigh getighes MRE pe E edd ee Ut ba the E emda gets 
Date Request Made at ((Cemnare- Time of Day 


nity)) Request Made 
College District No. 10 


(c) Nature of Request ........ 0.0... cee eee 


(d) Identification Reference on Current Index .......... 


(e) Description of Record, or Matter, Requested if not Iden- 


tifiable by Reference to ((the- Communiy)) College Dis- 
trict No. 10's Current Index ...................0.0. 


Denied Date...............0..000055 
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Reasons for Denial 


Date Public Records Officer 


AMENDATORY SECTION (Amending Order 76-5, filed 6/ 
25/76) 


WAC 132J-300-010 Grievance procedure—Sex dis- 
crimination. Title IX. Statement of policy (as required by 
Section 86.8(a) of Title IX). Green River ((Cemmeunity)) 
College is covered by Title IX prohibiting sex discrimination 
in education. It is the policy of Green River ((Cemmrunity)) 
College to ((#asure)) ensure equal opportunity without regard 
to sex in all areas of admission, education, application for 
employment, and employment. 


(1) Grievance procedure (as required by Section 86.8(b) 
of Title IX). Any applicant for admission, enrolled student, 
applicant for employment or employee of Green River 
((Coramunity)) College who believes he/she has been dis- 
criminated against on the basis of sex may lodge a formal 
institutional grievance by: 


(a) Step 1. Informal meeting. Requesting an informal 
meeting with the individual believed to have committed the 
discriminatory act and attempt to informally resolve the con- 
cem 


(b) Step 2. Title IX official hearing. If not satisfied by the 
results of the informal meeting, the complainant may request 
in writing, stipulating the specific grievance(s), a meeting 
with the college Title IX officer will have arranged a meeting 
and reported the findings, in writing, to both the complainant 
and the person to whom the complaint is directed. It shall be 
at the discretion of the complainant to determine whether the 
Title IX officer will meet with each party separately or in a 
single meeting. 

If the complainant requests a single meeting, that meet- 
ing shall be attended by the complainant, the person to whom 
the complaint is directed and the Title IX officer who will 
chair the meeting. 


(c) Step 3. Presidential appeal. If the complaint is not 
resolved as a result of the hearing conducted by the Title IX 
officer, either the complainant or the person to whom the 
complaint is directed may request an appeal to the college 
president in writing within 10 days after receiving the written 
results of Title IX official hearing. Within 15 days after 
receiving the written request, the college president or the 
president's designee will conduct the presidential appeal 
hearing and report the findings in writing to both the com- 
plainant and the person to whom the complaint is directed. 


(i) The college president or designee, the Title IX officer, 
the complainant and the person to whom the complaint is 
directed shall attend the presidential appeal hearing. The col- 
lege president or presidential designee shall preside. 

(ii) Either the complainant or person to whom the com- 
plaint is directed may have witnesses present at the discretion 
of the person presiding. 
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(iii) The written findings of the presidential appeal will 
be considered final. No further intra-institutional appeal 
exists. 

(2) If desired, inquiries or appeals beyond the institu- 
tional level may be directed to: Regional Director, Office of 
Civil Rights, HEW, 1321 Second Avenue, Seattle, WA 
98101; The Equal Opportunity Commission, 705 Second 
Avenue, Seattle, WA 98101; Human Rights Commission, 
402 Evergreen Plaza Building, 7th and Capitol Way, Olym- 
pia, WA 98504. 


AMENDATORY SECTION (Amending Order 76-3, filed 6/ 
25/76) 


WAC 132J-325-010 State Environmental Policy Act 
(SEPA). It shall be the policy of ((Cermmunity)) College Dis- 
trict No. 10 that capital projects proposed and developed by 
the district shall comply with the provisions of chapter 
43.21C RCW, the State Environmental Policy Act (SEPA); 
chapter 197-10 WAC, guidelines for SEPA implementation; 
and WAC 131-24-030, SEPA implementation rules of the 
state board for community college education. 

In compliance with WAC 197-10-820, the district presi- 
dent, or an administrative officer designated by the district 
president, shall be the "responsible official" for carrying out 
this policy. 


WSR 15-15-072 
PERMANENT RULES 
RECREATION AND CONSERVATION 
OFFICE 
(Recreation and Conservation Funding Board) 
[Filed July 13, 2015, 1:39 p.m., effective August 13, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The purpose of the rule making is to revise 
existing definitions; add new definitions; update agency con- 
tact information; revise the mission, goals and duties of the 
recreation and conservation funding board; revise the process 
the board uses to adopt policies and hear petitions; revise the 
authorities of the director of the recreation and conservation 
office; and revise section titles. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 286-04-090; and amending WAC 286-04- 
010 through 286-04-060, 286-04-070, and 286-04-085. 

Statutory Authority for Adoption: RCW 34.05.220, 
42.56.040, 46.09.530, 79A.15.030, 79A.15.060, 79A.15.070, 
79A.15.120, 79A.15.130, 79A.25.210. 

Adopted under notice filed as WSR 15-11-080 on May 
19, 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: There are two changes between the text as proposed 
and adopted. 

1. The definition of "acquisition" 
010(1) is expanded to include donations. 

2. Authority to designate state recreational trails pursu- 
ant to RCW 79A.35.030 is added to WAC 286-04-020(3). 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 


in WAC 286-04- 
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Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 8, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 1, Amended 
8, Repealed 1. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 13, 2015. 


Leslie Connelly 
Natural Resource Policy Specialist 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 14-09-074, 
filed 4/18/14, effective 5/19/14) 


WAC 286-04-010 ((What-definitiens-apphtethis 
ehapter?)) Definitions. For purposes of Title 286 WAC, 
unless the context clearly indicates otherwise the following 
definitions apply: 

(1) "Acquisition" means the ((gainine-eftichts-ef public 
ewnership-by)) purchase((; negotiation, or other means; )) or 


donation of fee or less than fee interests in real property. 
These interests include, but are not limited to, conservation 
easements, access or trail easements, covenants, water rights, 
leases, and mineral rights. 

(2) "Agreement" or "project agreement" means the 
accord accepted by the office and the sponsor for the project 

and includes any supplemental agreements, any amendments 

to the agreement and any intergovernmental agreements. 

(3) "Applicant" means any (( 
party that meets qualifying standards, including deadlines, 
for submission of an application soliciting a grant of funds 
from the board((—Generally, a federal, statetoeal trbator 


(4) "Application" means the ((ferm,; including project 
information form, approved bythe-directorfortuse by-apph- 
eants--seleitine project funds-administered by the beard)) 


documents and other materials that an applicant submits to 
the office to support the applicant's request for grant funds. 

(5) "Board" means the recreation and conservation fund- 
ing board as described in RCW 79A.25.110. 

(6) "Chair" means the chair of the board as described in 
RCW 79A.25.110. 

(7) "Development project" means a project that results in 
the construction ((and/er-+resteratien)) of or work resulting in 
new elements including, but not limited to, structures, facili- 
ties and materials to enhance outdoor recreation ((or-habitat 
eoenservatien)) resources. 

(8) "Director" means the director of the office or that per- 
son's designee as described in RCW 19A. 25. 150. 


tered bythe board under-chapter 46.09 REW)) (9) "Educa- 
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tion and enforcement project" means a project that provides 
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AMENDATORY SECTION (Amending WSR 14-09-074, 


information, education, and outreach programs; encourages 
responsible recreational behaviors; and may provide law 
enforcement for the benefit of outdoor recreationists. 

(10) "Education project" means a project that provides 
information, education, and outreach programs for the benefit 
of outdoor recreationists. 


(11) "Maintenance project" means a project that main- 
tains existing areas and facilities through repairs and upkeep 
for the benefit of outdoor recreationists. 


(12) "Maintenance and operation project" means a proj- 
ect that maintains existing areas and facilities through repairs, 
upkeep, and routine servicing for the benefit of outdoor rec- 
reationists. 


(13) "Manual(s)" means a compilation of state and fed- 
eral laws; board rules, policies, and procedures((;+Hles;)); 
and director procedures, forms, and instructions ((that-have 
been)) assembled in manual form ((and-which-havebeen 
approved by the beard-or-director)) for dissemination to 


((agencies-and organizations thatmay—wishte)) parties that 
participate in the board's or office's grant program(s). 


(14) "Match" or "matching share" means the portion of 
the total project cost in the project agreement provided by the 
project sponsor. 

(15) "Office" means the recreation and conservation 
office ((erthe-office-of recreation and-censervatien)) as 
described in RCW 79A.25.010. 

(16) "Planning project" means a project that results in 
one or more of the following: A study, a plan, construction 
plans and specifications, and permits to increase the avail- 
ability of outdoor recreational resources. 


(17) "((Prehminary-expense)) Preagreement cost" means 


a se ee} uncured ene te poang OF eee 


the period of performance identified in an agreement. 


(18) "Project" means the undertaking which is, or may 
be, funded in whole or in part with funds administered by the 
office on behalf of the board. 


e a eae cee 


eet pa, botsesa 5 -)) (19) Reims 
bursement" means the payment of funds from the office to the 
sponsor for eligible and allowable project costs that have 


already been paid by the sponsor per the terms of an agree- 
ment. 


(20) "Renovation project" means a project that improves 
an existing site or structure in order to increase its service life 
or functions. 


(21) "Restoration project" means a project that brings a 
site back to its historic function as part of a natural ecosystem 
or improving the ecological functionality of the site. 


(22) "Sponsor" means an eligible applicant who has been 
awarded a grant of funds((;)) and ((has)) is bound by an exe- 
cuted ((preject)) agreement; includes its officers, employees, 


filed 4/18/14, effective 5/19/14) 


WAC 286-04-015 Address. All communications with 
the board, office, director and staff shall be directed to the 
recreation and conservation office at the Natural Resources 
Building, 1111 Washington Street S.E., P.O. Box 40917, 
Olympia, Washington 98504-0917, telephone 360-902-3000, 
fax 360-902-3026, web site www.rco.wa.gov. 


AMENDATORY SECTION (Amending WSR 14-09-074, 
filed 4/18/14, effective 5/19/14) 


WAC 286-04-020 ((Organizetion-and_operations-)) 
Duties of the board. ((Fheboard: 


()s-ar-unsalarted bedy_consisting_of the_(a)-commis- 
stoner-of public tands_(b) director ofthe department-of fish 
andawildlfe_te) director ofthe parks and reereation commis- 
: he desi 4 ‘dividual | five citi 


@)-Was)) (1) The board was created by Initiative 215 
((€©)Marine Recreation Land Act of 1964((3-#)) (section 11, 
chapter 5, Laws of 1965) codified in chapter 79A.25 RCW. 

(2) Membership of the board is defined in RCW 
79A.25.110. 


(3) The board i auior to EOE A EET 


E Eia o A ee ee or-hereafter 
be-established. 

GHs-authorized and obligated te-prepate;)): 

(a) Prepare, maintain and update statewide plans, includ- 
ing: 

((€a))) (i) A strategic recreation resource and open space 
or assessment and policy plan ((and-statetrats-plan)) (RCW 
79A.25.020) and a state trails plan (79A.35.040); ((and 

®©) (ii) A nonhighway and off-road vehicle plan (RCW 
46.09.370); and 

(iii) Create and maintain data, studies, research, and 
other information relating to community outdoor athletic 
fields (RCW_79A.25.820): 

(b) Administer funds from the outdoor recreation 
account (RCW 79A.25.060), recreation resources account 
(RCW _79A.25.190 and 79A.25.200), habitat conservation 
account (RCW _79A.15.020), riparian protection account 
(RCW 79A.15.120), farmland preservation account (RCW 
79A.15.130), nonhighway and off-road vehicles activities 
program account (RCW 46.09.510), and other such accounts 
as may now or hereafter be established by the legislature; 

(c) Establish acquisition policies and procedures for dis- 
tributions from the habitat conservation account (RCW 
79A.15.060), outdoor recreation account (RCW 79A.15.- 
070), riparian protection account (RCW _79A.15.120), and 
farmland preservation account (RCW 79A.15.130); 

(d) Recommend to the governor a prioritized list_of 
applications for funding and make grant awards from the 
habitat conservation account (RCW _79A.15.060), outdoor 


agents, and successors. 


Permanent 


recreation account (RCW 79A.15.070), riparian protection 
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account (RCW 79A.15.120), and farmland preservation 
account (RCW 79A. 15.130); 

(e) Submit letters received as described in RCW 
79A.15.110 to the governor and legislature; 

(f) Establish a nonhighway and off-road vehicle advisory 
committee as described in RCW 46.09.340 and report to the 
committee once per year on the expenditure of off-road vehi- 
cle funds and refunds from the motor vehicle fund; 

(g) Distribute funds received from the off-road vehicle 
funds and refunds from the motor vehicle fund at least once 
per year as described in RCW 46.09.530; 

h) Determine the eligibility of applicants for the youth 
athletic facilities account as described in RCW 79A.25.820; 

(i) Prescribe the terms and conditions for the making of 
grants in chapter 79A.25 RCW: 

(j) Approve a conversion of use as described in RCW 
79A.25.100 and 79A.15.030(8): 

(k) Recommend to the governor potential candidates for 
the position of the director as described in RCW 79A.25.150: 
and 

(1) Designate state recreation trails pursuant to RCW 
79A.35.030. 

(4) The board does not own or operate any outdoor rec- 
reation or resource facilities. 

(5) ) The 
office, under the supervision of a director appointed by the 
governor, performs and accomplishes work on behalf of the 
board. 

(6) The board: 

(a) Conducts regular meetings, pursuant to RCW 42.30.- 
075, according to a schedule it adopts in an open public meet- 
ing((:)); 

(b) May conduct special meetings at any time, pursuant 
to RCW 42.30.080, if called by the chair((-)); 

(c) Maintains an official record of its meetings in a 
recorded audio format, unless written minutes are otherwise 
indicated for logistical reasons((- 


43.03.0504) fer each day-or portion thereof spent on official 
business-and-shall be-entitled to-recetve-all necessarytravel 
expenses_on the same basis_as_is_provided bylaw for state 
officials-and empleyees-generalyy: 

eD: 

(d) Defines a quorum as five of its members((- 

D): 

(e) Adopts parliamentary meeting procedure generally as 
described in Robert's Rules of Order. 


AMENDATORY SECTION (Amending WSR 14-09-074, 
filed 4/18/14, effective 5/19/14) 


WAC 286-04-030 ((Geals-)) Mission and goals of the 
board. ((Fhe-generat)) (1) The mission of the board as 
described in RCW 79A.25.005 is to: 

(a) Create and work actively for the implementation of a 
unified statewide strategy for meeting the recreational needs 
of Washington's citizens; 
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(b) Represent and promote the interests of the state on 
recreational issues in concert with other state and local agen- 
cies and the governor; 

(c) Encourage and provide interagency and regional 
coordination, and interaction between public and private 
organizations; 

(d) Administer recreational grant-in-aid programs and 
provide technical assistance; and 

(e) Serve as a repository for information, 
research, and other data relating to recreation. 

(2) To achieve the mission of the board as described in 
subsection (1) of this section the goals of the board and office 
are to: 


studies, 


Se eat tiene Genes Meanie an a tert eed 


ee ee ea 


REW79A-25-005-)) (a) Develop a unified statewide strategy 
for recreational needs as described in RCW _79A.25.005 
(1)(a) in conjunction with a strategic plan for the acquisition, 
renovation, and development of recreational resources and 
the preservation and conservation of open space as required 
by RCW 79A.25.020(3). The strategic plan shall address the 


statutory policy of the state and its agencies to preserve, con- 
serve, and enhance recreational resources and open space as 


described in RCW _79A.25.005(1). The board shall actively 
work with other state agencies to implement the strategic 
plan; 

(b) Utilize the board's open public meetings as a forum to 
discuss and address recreation and conservation issues of 
interest to the state and foster interagency and regional coor- 
dination between public and private organizations to address 
such issues; 

(c) As members of the board, represent the interests of 
the state on recreational issues and provide consultation and 
recommendations to the governor as appropriate; 

(d) Provide planning technical assistance, project techni- 
cal assistance, and grant funding with a high level of account- 
ability that is demonstrated by performance based manage- 
ment standards; and 

(e) Serve as a repository for data and information related 
to recreation and conservation for inclusion in the strategic 
plan as described in subsection (2)(a) of this section and for 
use by other interested parties. 


AMENDATORY SECTION (Amending WSR 14-09-074, 
filed 4/18/14, effective 5/19/14) 


WAC 286-04-050 Compliance with State Environ- 
mental Policy Act ((¢uidelines)) and other laws. (1) The 
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((beard-has-determinedthat al ef#s)) board's and office's 
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activities and programs in effect as of and after December 12, 
1975, or pursuant to WAC 197-11-800, are exempt from 
threshold determinations and environmental impact state- 
ment requirements under the provisions of WAC 197-11- 
875. 


(2) To the extent applicable, it is the responsibility of 


((appHeants-and)) sponsors to comply with the provisions of 
chapter 197-11 WAC, the State Environmental Policy Act 


rules ((fer-acquisttion ordevelopment of projects, the 
National Environmental Protection Act and to obtain 


filed 4/18/14, effective 5/19/14) 


WAC 286-04-070 Director's authority. (1) Consistent 
with RCW 79A.25.020, and other applicable laws, the direc- 
tor is delegated the authority and responsibility to carry out 
policies and administrative functions of the board. This 
includes, but is not limited to the authority to: 


((G)-Administer programs-—empley—diseipline—and ter 


minatestaff consistentwith appleable merit system-and-per 
sennelrules)) (a) Supervise the administrative operations of 
the board, office, and their staff (RCW 79A.25.020(1)); 


associ 


atedand-use-permits)) and comply with all applicable fed- 


eral, state, and local laws and regulations regardless of 
whether the sponsor is a public or private organization. 


AMENDATORY SECTION (Amending WSR 14-09-074, 
filed 4/18/14, effective 5/19/14) 


WAC 286-04-060 ((Manmunis-and-wnivers—Gwd- 
anee:)) Policies and procedures. (1) The board ((er-directer 
shalt-adept manuals that deseribe its general administrative 
poleies-_for-use-by-appleants_potential appheants, sponsors, 
and ethers—These manuals shal net have the foree-or effeet of 


administrative-code+ules)) shall adopt plans, policies, and 
procedures per the duties of the board as described in WAC 
286-04-020. 

(E) Board policies((+nehidine these inthe manzals)) 
shall be considered and approved by the board in an open 
public meeting. Notice of such considerations will be given 
by distribution of the agenda for the meeting, press releases, 
formal meeting notice in the Washington State Register, or 
other such means as appropriate. 

(2) The director shall approve administrative procedures 


to implement the board's policies and general grant adminis- 


(b) Administer recreation and conservation grant-in-aid 
programs and contracts, and provide technical assistance to 
state and local agencies (RCW 79A.25.020(2)): 

(c) Prepare and update a strategic plan for the acquisi- 
tion, renovation, and development of recreational resources 
and the preservation and conservation of open space (RCW 
79A.25.020(3)); 

(d) Represent and promote the interests of the state on 
recreational issues and further the mission of the board and 
office (RCW 79A.25.020(4)): 

(e) Upon approval of the board, enter into contracts and 


agreements with private nonprofit corporations to further 


state goals of preserving, conserving, and enhancing recre- 
ational resources and open space for the public benefit and 


use (RCW 79A.25.020(5)): 

(f) Appoint such technical and other committees as may 
be necessary to carry out the purposes of chapter 79A.25 
RCW (RCW 79A.25.020(6)): 

(g) Create and maintain a repository for data, studies, 
research, and other information relating to recreation and 


conservation resources in the state, and to encourage the 
interchange of such information (RCW _79A.25.020(7)): 


(h) Encourage and provide opportunities for interagency 
and regional coordination and cooperative efforts between 
public agencies and between public and private entities 


tration per the duties of the director in WAC 286-04-070. 
(3) The office shall publish the policies and the adminis- 


trative procedures and make them available to applicants, 
sponsors and other interested parties. 


((@}’reject)) (4) Applicants, sponsors, or other inter- 


ested parties may petition the director for a waiver or waivers 
of those items dealing with ((generat)) administrative ((mat- 
ters-and)) procedures ((within the manuals)). The director 
may refer any petition on an administrative procedure to the 
board for determination. Determinations on petitions for 
waivers made by the director are subject to review by the 
board at the request of the petitioner. 


(A) (5) Applicants, sponsors, or other interested par- 
ties may petition the board for a waiver or waivers of those 


involved in the development and preservation of recreational 
and conservation resources (RCW_79A.25.020(8)): 

(i) Prepare the state trails plan, as required by RCW 
79A.35.040 (RCW _79A.25.020(9)); 

(E) Q Administer all applicable rules, regulations and 
requirements established by the board or reflected in the laws 
of the state; ((and 

@))) (k) Approve certain cost increases or waiver 
requests as determined by board policy; and 

(1) Approve the format for receiving grant applications. 

(2) The director may waive the board's administrative 
rules or policies only after the board has delegated such 
authority at one of its public meetings. 


AMENDATORY SECTION (Amending WSR 14-09-074, 


items dealing with policy and procedures. Petitions for waiv- 
ers of subjects dealing with board policy and procedures, 

((and)) those petitions ((thatinthejudementef)) referred by 
the director ((requite)) to the board ((review)), and determi- 
nations made in subsection (4) of this section at the request of 
the petitioner pepe be E considered by $ the board 
aeee] at an open public meio 


Permanent 
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WAC 286-04-085 (( 
tisites—Consideration—bPispeositiom-)) Petitions for 
declaratory order of a rule, order, or statute. (1) Any per- 
son may submit a petition for a declaratory order in accor- 
dance with RCW 34.05.240 in any form so long as it: 

(a) Clearly states the question the declaratory order is to 
answer; and 
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(b) Provides a statement of the facts which raise the 
question. 

(2) The director may conduct an independent investiga- 
tion in order to fully develop the relevant facts. 

(3) The director will present the petition to the board at 
the first meeting when it is practical to do so and will provide 
the petitioner with at least five days notice of the time and 
place of such meeting. Such notice may be waived by the 
petitioner. 

(4) The petitioner may present additional material and/or 
argument at any time prior to the issuance of the declaratory 
order. 

(5) The board may decide that a public hearing would 
assist its deliberations and decisions. If such a hearing is 
ordered, it will be placed on the agenda of a meeting and at 
least five days notice of such meeting shall be provided to the 
petitioner. 


NEW SECTION 


WAC 286-04-095 Petition for adoption, amendment 
or repeal of a rule. Any person may submit a petition 
requesting the adoption, amendment or repeal of any rule by 
the board, pursuant to RCW 34.05.330 and the uniform rules 
adopted by the office of financial management that are set 
forth in chapter 82-05 WAC. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 286-04-090 What is the history of the board's fund 


sources? 


WSR 15-15-101 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Developmental Disabilities Administration) 
[Filed July 15, 2015, 2:20 p.m., effective August 15, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Federal regulation 42 C.F.R. §431.232(d) does 
not allow medicaid benefits to continue at their previous level 
following an evidentiary hearing decision to reduce or termi- 
nate those benefits. Therefore, this amended rule is proposed 
to ensure the administration has language in rule that con- 
forms to the C.F.R. regarding continuing benefits. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-825-145. 

Statutory Authority for Adoption: 42 C.F.R. 431.232(d). 

Other Authority: RCW 71A.12.030. 

Adopted under notice filed as WSR 15-11-073 on May 
19, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
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Recently Enacted State Statutes: New 0, Amended 1, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 1, Repealed 0. 

Date Adopted: July 13, 2015. 


Katherine I. Vasquez 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 08-04-072, 
filed 2/4/08, effective 3/6/08) 


WAC 388-825-145 Will my benefits continue if I 
request an administrative hearing? (1) If you request an 
administrative hearing regarding the department's decision to 
transfer you from a residential habilitation center to the com- 
munity under RCW 71A.20.080, the rules in WAC 388-825- 
155 apply. 

(2) i you TONSA an adm nara Hearne (cee te 


palese one Gr acre oF Bs Corre do WAC 288 955-150 
apples, the-departmentwit take ne-actron inti there4s-a 


(eReduce OF Sees nate the Payment On SDE -setTorih-in 
(4) Disenroll-you-from-2-DDD-home-and_community 


watver)) regarding the department's decision to reduce or ter- 
minate your services, and you request the hearing before the 
date specified on the notice of the action, and none of the con- 
ditions in WAC 388-825-150 applies, the department will not 
reduce or terminate those services unless and until an admin- 
istrative law judge issues an initial order or a review judge 
issues a final order that reduces or terminates those services. 
This subsection also applies to the department's decision to 
disenroll you from a DDA home and community based ser- 
vices waiver under WAC 388-845-0060. 

(3) The department will take no action until there is a 
final decision on your appeal of the department's decision to 
remove or transfer you to another residential service unless 
one or more of the conditions in WAC 388-825-150 applies. 

(4) The department will take no action until there is a 
final decision on your appeal to terminate your provider of 
choice unless one or more of the circumstances described in 
WAC 388-825-150 applies. 

(5) After the administrative hearing, you may have to 
pay back up to sixty days of the continued benefits you get((; 
as-deseribed in chapter 388-410 WAC )) if the administrative 


hearing decision ((is+#-faver-ofthe-department)) determines 
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your benefits should be less than the continued benefits you 
have received. 


Reviser's note: The unnecessary underscoring in the above section 
occurred in the copy filed by the agency and appears in the Register pursuant 
to the requirements of RCW 34.08.040. 


WSR 15-15-107 
PERMANENT RULES 
SUPERINTENDENT OF 
PUBLIC INSTRUCTION 
[Filed July 16, 2015, 9:55 a.m., effective August 16, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The purpose is to assign to the office of admin- 
istrative hearings (OAH) the authority to hear cases and issue 
final decisions on behalf of the office of superintendent of 
public instruction (OSPI) related to the withholding or recov- 
ering of federal funds as a result of school consolidated pro- 
gram reviews (CPR) of school district programs conducted in 
accordance with 34 C.F.R. § 80.40. The anticipated effect of 
the amendment of WAC 392-101-010, is authorizing OAH to 
hear and issue final decisions pertaining to federal fund with- 
holding and recovery resulting from OSPI CPRs. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 392-101-010. 

Statutory Authority for Adoption: RCW 34.05.220. 

Adopted under notice filed as WSR 15-12-118 on June 3, 
2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 1, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 8, 2015. 


Randy Dorn 
Superintendent of 
Public Instruction 


AMENDATORY SECTION (Amending WSR 13-18-077, 
filed 9/3/13, effective 10/4/13) 


WAC 392-101-010 Conduct of administrative hear- 
ings. The superintendent of public instruction hereby assigns 
the following administrative hearings to the office of admin- 
istrative hearings and hereby delegates to the administrative 
law judge conducting any such hearing the authority to ren- 


Permanent 
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der the final decision by the superintendent of public instruc- 
tion: 

(1) Nonresident transfer appeals pursuant to WAC 392- 
137-055(2). 

(2) Special education hearings pursuant to chapter 392- 
172A WAC or as amended. 

(3) Equal educational opportunity complaints pursuant 
to WAC 392-190-075. 

(4) Professional certification appeals pursuant to WAC 
181-86-150. 

(5) National school lunch program, special milk program 
for children, school breakfast program, summer food service 
program, and child and adult care food program appeals pur- 
suant to 7 C.F.R. Parts 210, 215, 220, 225 and 226. 

(6) Traffic safety education appeals pursuant to WAC 
392-153-001 through 392-153-070. 

(7) Bus driver authorization appeals pursuant to chapter 
392-144 WAC. 

(8) Audit resolution appeals of agency management 
decisions regarding resolution of state and federal audit find- 
ings pursuant to chapter 392-115 WAC. 

(9) Appeals of enforcement actions withholding or 
recovering funds, in whole or in part, taken as a result of con- 
solidated program reviews of federal programs conducted in 
accordance with 34 C.F.R. Sections 80.40 and 80.43. 


WSR 15-15-115 
PERMANENT RULES 
SUPERINTENDENT OF 
PUBLIC INSTRUCTION 
[Filed July 16, 2015, 12:58 p.m., effective August 16, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Chapter 392-700 WAC requires updating to 
clarify student eligibility, program requirements, require- 
ments for claiming students for state funding, and enrollment 
reporting processes for dropout reengagement programs. 

Changes to this WAC are needed to allow students that 
are enrolled in a jobs for Washington's graduates program to 
also be enrolled in a dropout reengagement program. 

Additionally, a revision was made to address the dis- 
trict's requirement to award credit received through a dropout 
reengagement program. 

After several programs were reviewed for compliance, 
issues with the current WAC were found and the need for bet- 
ter clarity was identified. Changes were made to provide this 
clarity. 

Finally, the process for CEDARS and annual program 
performance reporting was updated to provide more account- 
ability reporting for these programs. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 392-700-015, 392-700-035, 392-700-042, 
392-700-065, 392-700-085, 392-700-137, 392-700-152, 392- 
700-155, 392-700-160, 392-700-165, 392-700-175, and 392- 
700-195. 

Statutory Authority for Adoption: RCW 28A.175.100. 

Adopted under notice filed as WSR 15-11-077 on May 
19, 2015. 
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Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
12, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 2, 2015. 


Randy Dorn 
Superintendent of 
Public Instruction 


AMENDATORY SECTION (Amending WSR 14-22-073, 
filed 11/3/14, effective 12/4/14) 


WAC 392-700-015 Definitions. The following defini- 
tions in this section apply throughout this chapter: 

(1) "Agency" means an educational service district, 
nonprofit community-based organization, or public entity 
other than a college. 

(2) "Annual average full-time equivalent (AAFTE)" 
means the total ((student)) monthly full-time equivalent 
(FTE) reported for each enrolled student in a school year 
divided by ten. 

(3) "Attendance period requirement" is defined as, at 
minimum, two hours of face-to-face interaction with a desig- 
nated program staff for the purpose of instruction, academic 
counseling, career counseling, or case management contact 
aggregated over the prior month. 

(4) "CEDARS" refers to comprehensive educational 
data and research system, the statewide longitudinal data sys- 
tem of educational data for K-12 student information. 

(5) "College" means college or technical college pursu- 
ant to chapters 28B.20 through 28B.50 RCW. 

(6) "College level class" is a class provided by a college 
that is one hundred level or above. 

(7) "Consortium" means a regional group of organiza- 
tions that will consist of districts, and agencies and/or col- 
leges who agree to work together to create and operate a pro- 
gram that will serve students from multiple districts and 
reduce the administrative burden on districts. 

(E) (8) "Consortium agreement" means the agree- 
ment that is signed by the authorized consortium lead and all 
district superintendents or their authorized officials which are 
part of the consortium and agree to refer eligible students to 
the consortium's program. This agreement will clearly outline 
the responsibilities of the consortium lead and those of the 
referring districts. 

(®© (9) "Consortium lead" means the lead organiza- 
tion in a consortium that will assume the responsibilities out- 
lined in WAC 392-700-042(3). 
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((€9})) (10) "Count day" is the instructional day that is 
used to claim a program's enrollment for state funding pursu- 
ant to WAC 392-121-033. For September, the count day is 
the fourth instructional day. For the remaining months, the 
count day is the first instructional day. 

(€) d1) "Credential" is identified as one of the fol- 
lowing: 

(a) High school equivalency certificate; 

(b) High school diploma; 

(c) College certificate received after completion of a col- 
lege program requiring at least forty hours of instruction; 

(d) College degree; or 

(e) Industry recognized certificate of completion of 
training or licensing received after completion of a program 
requiring at least forty hours of instruction. 

((G4)) (2) "Enrolled student" is an eligible student 
whose enrollment and attendance meets the criteria ((adepted 
by the-office-_of superintendent of public instruction OSPR 
specifically forthe program-and)) outlined in WAC 392-700- 
035 and 392-700-160, and is reported as an FTE for state 
funding. 

(6) 03) "ERDC" refers to education research and 
data center, which conducts analyses of early learning, K-12, 
and higher education programs and education issues across 
the P-20 system that collaborates with legislative evaluation 
and accountability program and other statutory partner agen- 
cies. 

(6) 4) "Full-time equivalent (FTE)" is the mea- 
surement of enrollment that an enrolled student can be 
claimed on a monthly basis with the maximum being 1.0 FTE 
per month for each student enrolled in a program. 

(6A) 15) "Indicator of academic progress" means 
a standard academic benchmark((s)) that ((ares+measures-ef)) 
demonstrates academic performance which ((ate)) is attained 
by a reengagement student((s)). These indicators will be 
tracked and reported by the program and district for each stu- 
dent and for programs as a whole using definitions and proce- 
dures outlined by OSPI. Indicators of academic progress will 
be reported when a student does one of the following: 

(a) Earns high school or college credit; 

(b) Passes one or more tests or benchmarks that would 
satisfy the state board of education's graduation requirements 
as provided in chapter 180-51 WAC; 

(c) Passes one or more high school equivalency certifi- 
cate measures (each measure may only be claimed once per 
enrolled student), or other state assessment; 

(((6)} Eaens-hieh school credit or college credit: 

£) (d) Makes a significant gain in ((math-and/erread- 
inge-skiHstevel)) a core academic subject based on the assess- 
ment tool's determination of significant gain (may be claimed 
multiple times in a year per enrolled student); 

((€4})) (e) Successfully completes a grade level curricu- 
lum in a core academic subject that does not earn high school 
or college credit; 

(f) Successfully completes approved college readiness 
course work with documentation of competency attainment; 

(6) (g) Successfully completes job search and job 
retention course work with documentation of competency 
attainment; 
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(©) (h) Successfully completes a paid or unpaid coop- 
erative work based learning experience of at least forty-five 
hours. This experience must meet the requirements of WAC 
392-410-315(2); 

((¢))) © Enrolls in a college level class ((etherthan 
adult baste education ABE} high school equivateney_certH 
teate_or Enslish as-a-second language (ESL) elass-or 

_(h)-Fransitions from-an ESE class to ABE or hich school 


(@)-Fransitions_from-ABE-or-high-school_equivaleney 
elass; 


&)-Fransitions froma belewone-hundredtevel mathor 
English classtethe next below-one hundred tevel math or 
Enghsh class-or from «below one hundred tevel math or 
English elasste-colegetevel math or English class: and 
(k)-Fransittens from ABE-orhich sehoolequivalency 
fi | lese levele] ker than Enolisl 


45))) for the first time (limited to be claimed once per 


enrolled student); 


(G) Successfully completes an English as a second lan- 


guage (ESL) class: 


(k) Successfully completes an adult basic education 
(ABE) class; or 

(1) Successfully completes a series of short-term industry 
recognized certificates equaling at least forty hours. 

(16) "Instructional staff" means the following: 

(a) For programs operated by a district or agency, the 
instructional staff is a certificated instructional staff pursuant 
to WAC 392-121-205; and 

(b) For programs operated by a college, the instructional 
staff is one who is employed or appointed by the college 
whose required credentials are established by the college(G 


by—an-asency,_the—instruc- 


(E6) (17) "Letter of intent" means the document 
signed by the district, college or lead agency authorized offi- 
cial that specifically outlines to OSPI the required elements 
of a program that the district, college, or agency agree to 
implement. 

(€B) 8) "Noninstructional staff" is any person 
employed in a position that is not an instructional staff as 
defined under subsection (13) of this section. 

(6®) 9) "OSPI" means the office of superintendent 
of public instruction. 

(69) (20) "Program" means a statewide dropout 
reengagement program approved by OSPI, pursuant to RCW 
28A.175.105. 


(21) "School year" is the twelve-month period that 
begins September Ist and ends August 31st during which 
instruction is provided and FTE is reported. 

(22) "Scope of work" means the document signed by 
district superintendent or their authorized official and the 
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authorized official of a program to be included in a contracted 
services agreement when the program is operated by a pro- 
vider on behalf of the district and will receive compensation 
in accordance with WAC 392-700-165. The scope of work 
will specifically outline all the required elements of a pro- 
gram that the provider and the district agree to implement. 

(23) "Weekly status check" means individual commu- 
nication from a designated program staff to a student. Weekly 
status check: 

(a) Can be accomplished in person or through the use of 
telephone, e-mail, instant messaging, interactive video com- 
munication, or other means of digital communication; 

(b) Must be for the purposes of instruction, academic 
counseling, career counseling, or case management; 

(c) Must be documented; and 


(d) Must occur at least once ((during—a-seheolweek)) 


every week that has at least three days of instruction. 


AMENDATORY SECTION (Amending WSR 14-22-073, 
filed 11/3/14, effective 12/4/14) 


WAC 392-700-035 Student eligibility. (1) A student((s 
are)) is eligible to enroll in a program when they meet the fol- 
lowing criteria: 

(a) Under twenty-one years of age, but at least sixteen 
years of age, as of September 1st; 

(b) ((Have)) Has not yet met the high school graduation 
requirements of either the district, or the college under RCW 
28B.50.535; and 


(c) ((Are significantly behind in eredit as outlined below: 


fall joa of hich school sme have-en-camned 10 


)) At the time the stu- 
dent enrolls, is significantly behind in credits based on the 
student's cohort graduation date. The cohort graduation date 
is established as the end of the fourth school year after a stu- 
dent first enrolls in the ninth grade. 

(i) A student who is more than twenty-four months from 
their cohort graduation date and has earned less than sixty- 
five percent of the high school credits expected to be earned 
by their cohort. A cohort is the group of district students that 
enter the ninth grade in the same school year; 

(ii) A student who is between twelve and twenty-four 
months from their cohort graduation date and has earned less 
than seventy percent of the high school credits expected to be 
earned by their cohort; 

(iii) A student who is less than twelve months from their 
cohort graduation date or who has passed their cohort gradu- 
ation date by less than twelve months and has earned less 
than seventy-five percent of the high school credits expected 
to be earned by their cohort; 

(iv) A student who is passed their cohort graduation date 
by twelve months or more and has not met their district grad- 
uation requirements; or 
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(v) A student who has never attended the ninth grade and 
has earned zero high school credits. 

((@))) (d) If determined not to be credit deficient as out- 
lined in subsection (1)(c) of this section, ((have)) has been(( 

{a})) recommended for enrollment by case managers 
from the department of social and health services, the juve- 
nile justice system, district ((appreved)) designated school 
personnel, or staff from community agencies which provide 
educational advocacy services; 

((€6})) (e) Are not currently enrolled in any high school 
or other educational program, excluding an approved skill 
center program, a Jobs for Washington's Graduates program, 
or running start program, receiving state basic education 
funding; and 

((€e))) (f) Released from their district of residence and 
accepted by the serving district, if the program is operated by 
a different district. 

(6) (2) Once determined eligible for enrolling in the 
program, a student will retain eligibility, regardless of breaks 
in enrollment, until the student does one of the following: 

(a) Earns a high school diploma; 

(b) Earns an associate degree; 

(c) Becomes ineligible because of age which occurs 
when a student is twenty-one years of age as of September 
Ist. 

(Ð) (3) A student's eligibility does not guarantee 
enrollment or continued enrollment in specific programs if 
the program determines that the student does not meet the 
program's enrollment criteria or if, after enrollment, a stu- 
dent's academic performance or conduct does not meet estab- 
lished program guidelines. 


AMENDATORY SECTION (Amending WSR 14-22-073, 
filed 11/3/14, effective 12/4/14) 


WAC 392-700-042 Program operating agreements 
and OSPI approval. (1) Districts, agencies, and colleges are 
encouraged to work together to design programs and collab- 
orations that will best serve students. Many models of opera- 
tion are authorized as part of the statewide dropout reengage- 
ment system. 

(a) In each of these models, the necessary agreement(s) 
will address whether the program will only serve students 
who are residents of the district or whether the program will 
also serve students who are not residents of the district but 
who petition for release from the resident district, pursuant to 
RCW 28A.225.220 through 28A.225.230, in order to attend 
the program. If the resident district does not participate in an 
OSPI approved program, another district, agency, or college 
may petition a district other than the resident district to enroll 
the eligible students under RCW 28A.225.220 through 
28A.225.230 with the petitioning entity to provide a program 
for the eligible students. 

(b) Regardless of the model of operation, the state fund- 
ing is allocated to the district or direct funded technical col- 
lege that is reporting the student's enrollment for the program. 

(2) A district may enter into one of the following models 
of operations through the OSPI approval process: 

(a) Directly operate a program where the services are 
provided by the district resources; or 
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(b) Enter into a partnership with an agency or college 
that will provide the services through a defined scope of work 
or contracted services agreement; or 

(c) Become part of a consortium with other districts, col- 
leges, and/or agencies by executing a consortium agreement 
that is signed by all member districts. 

(3) The purpose of the consortium will be to create and 
operate a program that will serve students enrolled in multi- 
ple districts and reduce the administrative burden on districts. 
If such a regional reengagement consortium is implemented, 
a consortium lead agency will be identified and assume the 
following responsibilities: 

(a) Take the lead in organizing and managing the 
regional consortium; 

(b) Provide information and technical assistance to dis- 
tricts interested in participating in the consortium and provid- 
ing the opportunity for students from their district to enroll; 

(c) Advance scopes of work with agencies and colleges 
to operate the programs; 

(d) Provide oversight and technical assistance to the pro- 
gram to align with all requirements of this chapter and the 
delivery of quality programming; 

(e) Assist the program with the preparation of required 
reports, enrollment data, and course records needed by each 
district to enroll students, award credit, and report FTE and 
performance to OSPI; 

(f) Facilitate data entry of required student data into each 
district's statewide student information system related to 
enrollment; and 

(g) Work with the districts to facilitate the provision of 
special education and accommodations under Section 504 of 
the Rehabilitation Act of 1973. 

(4) A technical college receiving direct funding and 
authorized to enroll students under WAC 392-121-187 may 
directly operate a program and serve students referred from 
multiple districts. The technical college will assume the 
responsibilities of operating the program as described in this 
chapter and will meet all responsibilities outlined in WAC 
392-121-187. 

(5) All programs must be approved by OSPI as follows: 

(a) If the program is run by a district, agency or college, 
the program must be approved. 

(b) If the program is run by a consortium, both the pro- 
gram and participating districts must be approved. 

(c) Any program which meets the definition of an online 
school program in RCW _28A.250.010 must be approved as 
an online provider, pursuant to RCW _28A.250.060(2). 

(6) Dependent on the model of operations, OSPI will 
specify the necessary documentation required for approval. 

(7) OSPI will provide model documents that can be mod- 
ified to include district/college/agency specific language and 
will indicate which elements of these standard documents 
must be submitted to OSPI for review and approval. 

(8) Upon initial approval, OSPI will specify the duration 
of the approval and indicate the necessary criteria to obtain 
reapproval. 

(9) After receiving a notice of approval, ((each-district 


threugh the EDS system followings current pretecel Fhe 
school codeavil be-usedtouniquely identify this presram 
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andall)) OSPI will assign a code to be used when reporting 
students enrolled in the program ((#+the-distret's/eoHege's 
student data systent-andin- CEDARS)). 

(10) This chapter does not affect the authority of dis- 
tricts, under RCW 28A.150.305 and 28A.320.035, to contract 
for educational services other than reengagement programs 
as defined by WAC 392-700-015((G99)) (20). 


AMENDATORY SECTION (Amending WSR 13-13-005, 
filed 6/6/13, effective 7/7/13) 


WAC 392-700-065 Instruction. (1) All program 
instruction will meet the following criteria: 

(a) Instruction will be designed to help students acquire 
high school credits, acquire at least high school level skills, 
and be academically prepared for success in college and/or 
work. 

(b) Instruction will be provided in accordance with the 
skills level and learning needs of individual students and not 
the student's chronological age or associated grade level. 
Therefore: 

(i) Instruction that is at the ninth grade level or higher 
shall generate credits that can be applied to a high school 
diploma; and 

(ii) Instruction that is below the ninth grade level shall 
not generate high school credits but will be counted as part of 
the program's instructional programming for the purposes of 
calculating FTE and will be designed to prepare students for 
course work that is at the ninth grade level or higher. 

(c) Instruction in which each student is enrolled will not 
be limited to only those courses or subject areas in which they 
are deficient in high school credits. 

(d) The program will administer standardized tests 
within one month of enrollment or secure test results from no 
more than six months prior to enrollment in order to deter- 
mine a student's initial math and reading level upon entering 
the program. 

(e) The ((distriet-ageney-or-coHege)) program will pro- 
vide all instruction, tuition, and required academic skills 
assessments at no cost to the students, but may collect man- 
datory fees as established by each program. 

(i) Consumable supplies, textbooks, and other materials 
that are retained by the student do not constitute tuition or a 
fee. 

(ii) Programs are encouraged to offer a waiver or schol- 
arship process. 

(2) Instruction for students enrolled in programs oper- 
ated by a district or agency will meet the following criteria: 

(a) Instruction must include: 

(i) Academic skills instruction and high school equiva- 
lency certificate preparation course work with curriculum 
and instruction appropriate to each student's skills levels and 
academic goals; and 

(ii) College readiness and work readiness preparation 
course work. 

(b) Instruction may include: 

(i) Competency based vocational training; 

(ii) College preparation math or writing instruction; 

(iii) Subject specific high school credit recovery instruc- 
tion; 
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(iv) English as a second language instruction (ESL); and 

(v) Other course work approved by the district, including 
cooperative work experience. 

(c) Instruction will be scheduled so that enrolled students 
have the opportunity to attend and work with instructional 
staff during the hours of the program's standard instructional 
day. 

(d) The program will maintain an instructor to student 
ratio as follows: 

(i) The scheduled teaching hours of an instructional staff 
will equal or exceed the hours of the program's standard 
instructional day plus one additional hour per every five 
teaching hours for planning, curriculum development, 
recordkeeping, and required coordination of services with 
case management staff. 

(ii) For any one instructional session, the program will 
assign instructional staff as needed to maintain an instruc- 
tional staff ((F-FE)) to student ratio that does not exceed 1:25. 

(iii) For programs that use noninstructional staff as part 
of the calculated instructional staff ((F-FE)) to student ratio, 
the following conditions must be met: 

(A) Noninstructional staff may not be a replacement for 
the instructional staff and must work under the guidance and 
direct supervision of the instructional staff; and 

(B) The ratio of total instructional and noninstructional 
staff ((E-FE)) to students may not exceed ((4:59)) 2:50. 

(3) Instruction for students enrolled in programs oper- 
ated by a college will meet the following criteria: 

(a) Instruction will be provided through courses 
approved by the college, identifiable by course title, course 
number, quarter, number of credits, and, for vocational 
course, the classification of instructional program (CIP) code 
number assigned by OSPI to the approved career and techni- 
cal education (CTE) course. 

(b) The following instruction will be offered to all stu- 
dents, as appropriate for their goals, skills levels, and comple- 
tion of prerequisites: 

(i) Basic skills remediation courses and high school 
equivalency certificate preparation courses; 

(i1) Courses that will lead to a postsecondary degree or 
certificate; 

(iii) Course work that will lead to a high school diploma; 
and 

(iv) College and work readiness preparation course 
work. 

(c) The program will maintain an instructor to student 
ratio as follows: 

(i) Instructor to student ratio for any course open to both 
program students and nonprogram students will be deter- 
mined by the college; and 

(ii) Instructor to student ratio for classes designed exclu- 
sively for program students will not exceed 1:35. 


AMENDATORY SECTION (Amending WSR 13-13-005, 
filed 6/6/13, effective 7/7/13) 


WAC 392-700-085 Case management and student 
support. (1) Case management staff will be employed or 
assigned to the program to provide accessible, consistent sup- 
port to students, as well as, academic advising, career guid- 
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ance information, employment assistance or referrals, and 
referrals to social and health services. 

(2) The program will maintain a case management staff 
to student ratio not to exceed 1:75 (one case manager ((FFE)) 
to seventy-five enrolled students) on a full-time continuous 
basis throughout the school year. 

(3) Only the percent of each staff member's time that is 
allocated to fulfilling case management responsibilities for 
reengagement students will be included in the calculation of 
a program's case management staff ((F-FE)) to student ratio. 

(4) Even though the provision of case management ser- 
vices may require case management staff to work in the com- 
munity to meet client needs, case management staff will be 
primarily based at the program's instructional site(s). 

(5) The ((districtageney—er—coHege)) program will 
ensure that case management services and instruction are 
integrated and coordinated and that procedures are in places 
that facilitate timely relevant communication about student 
progress. 

(6) Case management staff will be assigned to provide 
services to students on a continuous basis throughout the 
school year. 

(7) All case management staff will have at least a bache- 
lor's degree in social work, counseling, education, or a related 
field or at least two years' experience providing case manage- 
ment, counseling, or related direct services to at-risk individ- 
uals or sixteen to twenty-one year old youth. 


AMENDATORY SECTION (Amending WSR 14-22-073, 
filed 11/3/14, effective 12/4/14) 


WAC 392-700-137 Award of credit. (1) For programs 
operated by districts and agencies, high school credit will be 
awarded for all course work in which students are enrolled, 
including high school equivalency certificate preparation, in 
accordance with the following: 

(a) Determination of credit will take place on a quarterly 
basis with quarters defined as follows: 

(i) September through November; 

(ii) December through February; 

(iii) March through May; and 

(iv) June through August. 

(b) Credit will be awarded at the end of each quarter, in 
accordance with the following guidelines, if the student has 
been enrolled for at least one month of the quarter: 

(i) A maximum of 0.5 high school elective credits will be 
awarded when a student passes one or more standardized 
high school equivalency certificate pretests during the quarter 
and the instructional staff has assessed student learning and 
determined that a course of study has been successfully com- 
pleted. 

(ii) A 0.5 high school elective credit will be awarded 
when a student makes a statistically significant standardized 
assessment post-test gain in a specific subject area during the 
quarter and the following conditions are met: 

(A) The student's standardized skills assessment score at 
the beginning of the quarter demonstrated high school level 
skills; and 

(B) The instructional staff has assessed student learning 
and determined that a course of study has been successfully 
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completed. A maximum of 1.0 credit may be awarded for 
such subject gains in a quarter. 

(iii) High school elective credit ranging from at least 0.1 
credits to no more than 0.25 credits will be awarded for com- 
pletion of a work readiness or college readiness curriculum in 
which the student has demonstrated mastery of specific com- 
petencies. The district and the agency will determine the 
amount of credit to be awarded for each course of study based 
on the competencies to be attained. 

(iv) For students taking part in district approved subject- 
specific credit recovery course work, the amount and type of 
credit to be awarded will be defined by the district. 

(v) The district ((may-eleet+e)) must award credit for 
other course work provided by the agency with amount of 
credit to be awarded determined in advance, based on the 
agency's instructional staff's recommendation and on a dis- 
trict review of the curriculum and intended learning out- 
comes. Credit will only be awarded when: 

(A) The student's standardized skills assessment score at 
the start of the quarter demonstrates high school level skills; 
and 

(B) The instructional staff has assessed student learning 
and determined that the course of study has been successfully 
completed. 

(2) For programs operated by colleges, high school 
credit will be awarded for course work in which students are 
enrolled, in accordance with the following: 

(a) The district and the college will determine whether 
the high school diploma will be awarded by the district or by 
the college as part of the college's high school completion 
program. 

(b) If the college is awarding the diploma: 

(i) 1.0 high school credit will be awarded for successful 
completion of every five quarter or three semester hours of 
college course work at or above the one hundred level. The 
college will determine the type of credit; 

(ii) 1.0 high school credit will be awarded for successful 
completion of every five quarter or three semester hours of 
below one hundred level course work at a college but has 
been determined by the college to be at the ninth grade level 
or higher. The college will determine the type of credit. Col- 
lege based high school equivalency certificate and adult basic 
education (ABE) classes will not be included in this category; 

(iii) 0.5 elective credits will be awarded for successful 
completion of every five quarter or three semester hours of 
high school equivalency certificate course work; and 

(iv) ABE courses or other college courses that have been 
determined to be below the ninth grade level that does not 
generate high school credit will be counted as part of the pro- 
gram's instructional programming for the purposes of calcu- 
lating FTE. 

(c) If the district is awarding the diploma: 

(i) 1.0 high school credit will be awarded for successful 
completion of every five quarter or three semester hours of 
below one hundred level course work at a college. The dis- 
trict will determine the type of credit; 

(ii) 0.5 or 1.0 high school credit will be awarded for suc- 
cessful completion of every five quarter or three semester 
hours of below one hundred level course work at a college 
but has been determined by the district to be at the ninth grade 
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level or higher. The district will determine the type and 
amount of credit for each class. College based high school 
equivalency certificate and ABE classes will not be included 
in this category; 

(iii) 0.5 elective credits will be awarded for successful 
completion of every five quarter or three semester hours of 
high school equivalency certificate course work; and 

(iv) ABE courses or other college courses that have been 
determined to be below the ninth grade level will not generate 
high school credit but the college credits associated with 
these courses will be included in the total credit count used to 
calculate and report student FTE. 

(3) The district is responsible for reporting all high 
school credits earned by students in accordance with OSPI 
regulations. College transcripts and other student records 
requested by the district will be provided by the college or 
agency as needed to facilitate this process. 

(4) The district will ensure that the process for awarding 
high school credits under this scope of work is implemented 
as part of the district's policy regarding award of credits per 
WAC 180-51-050 (5) and (6). 


AMENDATORY SECTION (Amending WSR 13-13-005, 
filed 6/6/13, effective 7/7/13) 


WAC 392-700-152 Statewide student assessment. (1) 

All reengagement programs will ensure that students ((have 

ity-te)) participate in the statewide assessment of 

student learning to fulfill the minimum requirements for high 

school graduation and comply with state and federal school 
and district accountability requirements. 

(2) ((Fhe-disteiet -willinehide_programstudents—when 

i istriet-wide-statisties in relation to the statewide 


assessments, 

@))) The program staff is not required to be direct test 
administrators (students can access the tests through the 
reporting district) but may act in this capacity with the 
approval of the reporting district which will be responsible 
for the appropriate training of agency or college staff. The 
reporting district will submit the proposed test site informa- 
tion to OSPI if a program is operating in adult jail, adult insti- 
tution, hospital care, home care, library, group home, or 
church. 

(3) Program students will be included when calculating 
school and state statistics in relation to the statewide assess- 
ments. 


AMENDATORY SECTION (Amending WSR 14-22-073, 
filed 11/3/14, effective 12/4/14) 


WAC 392-700-155 Annual reporting calendar. (1) 
For programs operated by district and agencies and for below 
one hundred level classes offered in a college operated pro- 
gram, the following requirements will be met in relation to 
the school calendar: 

(a) A school year begins September Ist and ends August 
31st. 

(b) The program will provide the reporting district a cal- 
endar of the school year prior to the beginning of the pro- 
gram's start date for that school year. 
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(c) The school year calendar must meet the following 
criteria: 

(i) The specific planned days of instruction will be iden- 
tified; and 

(ii) There must be a minimum of ten instructional 
months. 

(d) The number of hours of instruction as defined in 
WAC 392-700-065 must meet the following criteria: 

(i) The calculation for standard instructional day may not 
exceed six hours per day even when instruction is provided 
for more than six hours per day; and 

(ii) The standard instructional day may not be less than 
two hours per day. 

(e) The total planned hours of instruction for the school 
year: 

(i) Is the sum of the instructional hours for all instruc- 
tional months of the school year; and 

(ii) Must ((be)) have at a minimum of nine hundred 
planned hours of instruction for the school year. 

(2) For programs operated by colleges and for college 
level classes, the school year calendar shall meet the follow- 
ing criteria: 

(a) The specific planned days of instruction will be iden- 
tified; and 

(b) There must be a minimum of ten instructional 
months. 


AMENDATORY SECTION (Amending WSR 14-22-073, 
filed 11/3/14, effective 12/4/14) 


WAC 392-700-160 Reporting of student enrollment. 
(1) For all programs, the following will apply when reporting 
student enrollment for each monthly count day: 

(a) Met all eligibility criteria pursuant to WAC 392-700- 
035; 

(b) Been accepted for enrollment by the reporting district 
or the direct funded technical college; 

(c) Enrolled in an approved program pursuant to WAC 
392-700-042; 

(d) Met the attendance period requirement pursuant to 
WAC 392-700-015(3); 

(e) Met the weekly status check requirement pursuant to 
WAC 392-700-015(23); 

(f) Has not withdrawn or been dropped prior to the 
monthly count day; 

(g) Is not enrolled in course work that has been reported 
by acollege for postsecondary funding; 

(h) Is not ((enreHed atastateinstitution- on count day and 
reported)) eligible to be claimed by a state institution ((fer 
funding-)) pursuant to WAC 392-122-221; 

(i) Is not enrolled in a high school program, including 
alternative learning experience ((ef)), college in the high 
school, or another reengagement program((-)), excluding 
Jobs for Washington's Graduates program; 

(j) If concurrently enrolled in a skills center program or 
running start program, does not exceed the FTE limitation 
pursuant to WAC 392-121-136; 

(k) Is not suspended pursuant to WAC 392-400-260 or 
expelled pursuant to WAC 392-400-275 or 392-400-295 by 


the program; and 
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(1) A student's enrollment in the program is limited to the 
following: 

(i) May not exceed 1.0 FTE in any month (including 
nonvocational and vocational FTE). If concurrently enrolled 
in Jobs for Washington's Graduates program, the combined 
FTE does not exceed 1.0 FTE in any month. 

(ii) May not exceed 1.00 AAFTE in any school year as 
defined in WAC 392-700-015(2). If concurrently enrolled in 
Jobs for Washington's Graduates program, the combined 
AAFTE does not exceed 1.0 AAFTE for the school year. 

(2) For all below one hundred level classes, the student 
enrollment is dependent upon attaining satisfactory progress 
((during-anythree month period that a studentis reperted-as 
LOFFE)). 

(a) Satisfactory progress is defined as the documented 
attainment of at least one credential identified in WAC 392- 
700-015((G-9))) (11) and/or of at least one indicator of aca- 
demic progress identified in WAC 392-700-015((4-4))) (15). 

(b) A student who after ((any)) three months ((peried)) 
of being ((counted-foretOFT£)) claimed for state funding 
has not attained a credential or an indicator of academic prog- 
ress cannot be ((ceunted)) claimed for state funding until a 
credential or an indicator of academic progress is earned. 

(i) During this reporting funding exclusion period, the 
program may ((eleette)) permit the student to continue to 
attend; 

(ii) When the student achieves a credential or an indica- 
tor of academic progress, the student ((enteHment)) may 
((resumeto—be+eported)) be claimed for state funding((— 
newthree-month period for attainine- a -eredential eran indi 
eator-ofacademic_progress-begins)) for the following month; 
and 

(iii) Rules governing the calculation of the three months 
((petted)) are: 

(A) The three months ((perted)) may occur in two differ- 
ent school years, if the student is enrolled in consecutive 
school years; and 

(B) The three months ((periedis)) are not limited to con- 
secutive months, if there is a break in the ((stedent's-enrel- 
ment)) student being claimed for state funding. 

(3) For below one hundred level classes, student enroll- 
ment will be reported as follows: 

(a) When the program's total planned hours of instruc- 
tion pursuant to WAC 392-700-155 for the school year 
equals or exceeds nine hundred hours: 

(i) The program is considered a full-time program; and 

(ii) An enrolled student is a full-time student and is 
reported as 1.0 FTE on each monthly count day. 

(b) Enrollment in below one hundred level classes is lim- 
ited to nonvocational funding and the FTE cannot be claimed 
as vocational. 

(4) For college level classes, student enrollment will be 
reported as follows: 

(a) The FTE is determined by the student's enrolled cred- 
its on each monthly count day. 

(i) Fifteen college credits equal 1.0 FTE; 

(ii) A student enrolled in more than fifteen college cred- 
its is limited to be reported as 1.0 FTE for that month; and 
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(iii) If a student is enrolled for less than fifteen college 
credits, the FTE is calculated by dividing the enrolled college 
credits by fifteen. 

(b) Enrollment in state approved vocational college level 
classes and taught by a certified vocational instructor can be 


claimed for enhanced vocational funding as a vocational 
FTE. 


AMENDATORY SECTION (Amending WSR 14-22-073, 
filed 11/3/14, effective 12/4/14) 


WAC 392-700-165 Funding and reimbursement. (1) 
OSPI shall apportion funding for an approved program to dis- 
trict or direct funded technical colleges based upon the 
reported nonvocational and vocational FTE enrollment and 
the standard reimbursement rates. The standard reimburse- 
ment rates are the statewide average annual nonvocational 
and vocational rates as determined by OSPI pursuant to 
WAC 392-169-095. 

(a) The basic education allocation funded to districts will 
be as follows: 

(i) Monthly payments for the months September through 
December ((is)) are based on estimated student enrollment 
projected by the district. 

(ii) Beginning in January, monthly payments shall be 
adjusted to reflect actual student enrollment. 

(b) Direct funded technical colleges will be paid quar- 
terly pursuant to WAC 392-121-187 (7)(c). 

(2) Distribution of state funding for programs is as fol- 
lows: 

(a) For programs directly operated by a district, the dis- 
trict will retain one hundred percent of the basic education 
allocation. 

(b) For programs directly operated by a direct funded 
technical college pursuant to WAC 392-121-187, the techni- 
cal college will retain one hundred percent of the basic edu- 
cation allocation. 

(c) For programs operated by a college or agency under 
a scope of work or contracted services agreement with a dis- 
trict: 

(i) The district may retain up to seven percent of the 
basic education allocation; and 

(ii) The agency or college will receive the remaining 
basic education allocation. 

(d) For programs operated as part of a consortium with a 
consortium lead agency: 

(i) The district may retain up to five percent of the basic 
education allocation; 

(ii) The consortium lead may retain up to seven percent 
of the basic education allocation; and 

(iii) The operating agency or college will receive the 
remaining basic education allocation. 


(3) Aa cto fae Pec 
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(b) At _the-end_of the school +earprierte—the final 
monthh-count day, the program will report te the district the 
actualtetal hours-ofinstruction provided: and 


(e) #Hthe_-programwas—a_full_time program and_total 
istessthan nine hundred hours 
Oye eon, ihe apun el vesic eaor iioi ane ne 


tively on ar proportional status and willbe selected on the 


aooo Programs ani districts may provide transportation 
for students but additional funds are not generated or pro- 
vided. 

(© (4) Reengagement students enrolled in a state- 
approved K-12 transitional bilingual instructional program 
pursuant to chapter 392-160 WAC can be claimed by the dis- 
trict for bilingual enhanced funding. 


AMENDATORY SECTION (Amending WSR 14-22-073, 
filed 11/3/14, effective 12/4/14) 


WAC 392-700-175 Required documentation and 
reporting. (1) Student documentation: 

(a) The program shall submit to the reporting district or 
direct funded technical college monthly the program's enroll- 
ment and maintain and make available upon request the fol- 
lowing documentation to support the monthly enrollment 
claimed: 

(i) Each student's eligibility pursuant to WAC 392-700- 
035; 

(ii) Evidence of each student's enrollment requirements 
under WAC 392-700-160 to include: 

(A) Enrollment in district or direct funded technical col- 
lege; 

(B) Evidence of minimum attendance period; and 

(C) Earned credentials or attained an indicator of prog- 
ress. 

(D) Evidence of weekly status check. 

(iii) Case management support pursuant to WAC 392- 
700-085. 

(b) The district, agency, or college operating the program 
shall comply with all state and federal laws related to the pri- 
vacy, sharing, and retention of student records. 

(c) Access to all student records will be provided in 
accordance with the Family Educational Rights and Privacy 
Act (FERPA). 

(2) Monthly student reporting((< 

fa} Fhe district, ageney,or-colese towhich the-scheol 


eoedeis-assigned will ensure that there is_accurate and timely 
data-_entry_of all presram student information inte its - student 


datasystent 
{(b)Fhedistrict agency oreolegeto-whiehthe-sehoot 
codes-asstened awl transmit student data te CEDARS in 


)) Approved programs are responsible 
for submitting all required student information to OSPI in 


accordance with the CEDARS reporting guidance and reen- 
gagement operational instructions. If the program's model of 
operation is a partnership or consortium, the agreement must 
identify who is responsible for providing the information. 
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(3) annual reporting ((#n-additionte-meeting CEDARS 


(a) The progai will prepare and submit an annual per- 
formance report to the district, agency, or college ((towhieh 
)) under which the program is 


the school codeis-assigned 
operating no later than October 1st. 
(b) The district, agency, or college ((to-whieh-the-sehoot 
eodeis-assigned)) will review and submit the program's 
annual performance report to OSPI no later than November 
Ist. 
(c) The annual report will include the following: 


(i) (Program's total number of students by-gender_age; 


6Ð)) Program's total number of students by gender, age, 
race/ethnicity, and credential type who earned a credential as 
defined in WAC 392-700-015((G-0})) (11). 

((G#4)) Gi) Program's total number of students by gen- 
der, age, race/ethnicity, and indicator of academic progress 
types who attained an indicator of academic progress as 
defined in WAC 392-700-015((G-4)) (15). For high school 
and college credit, detail the subject area. 


(Fet AAFFE-and-average-annualheadeount by 


69) (iti) Total number of instructional staff ((F-FE)). 

(A) For programs operated by a district or agency, report 
total number of instructional staff assigned to the program. 

(B) For programs operated by a college, report the num- 
ber of instructional staff teaching students for the program. 


AMENDATORY SECTION (Amending WSR 13-13-005, 
filed 6/6/13, effective 7/7/13) 


WAC 392-700-195 Longitudinal performance goals. 
(1) Longitudinal performance data for the program and the 
statewide reengagement system as a whole will be reported 
through the Washington's P-20 (preschool to postsecondary 
and workforce) longitudinal data system maintained by the 
ERDC. 

(2) The district will work with the agency or college to 
collect and report student data requested by the ERDC in 
order to accomplish the longitudinal follow-up of reengage- 


ment students. ((Speetfiealhy the followings uniqueidentifier 
data-peiitsavitl_be collected te the extent possible, by the 
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€5))) (3) At the end of each school year, the ERDC will 
identify the cohort of students for each program for whom 
longitudinal tracking will be done. Standard criteria to deter- 
mine when students will be included in a longitudinal study 
cohort will be developed by the ERDC, with input from 
OSPI, district and program representatives and will apply to 
all programs. 

(())) (4) The ERDC will collect longitudinal data for 
each specific program cohort on an annual basis for five 
years. The ERDC will work with the OSPI administrator 
responsible for programs to prepare annual program specific 
reports for each cohort and an annual system-wide report for 
the entire reengagement system including data for the cohorts 
of all programs. 

(E) (5) The ERDC and OSPI will work with the dis- 
trict so that the district and the agency or college will have the 
opportunity to review data about the program prior to the 
release of the annual reports in December of each year. The 
ERDC and OSPI will develop procedures by which the dis- 
trict or agency can provide supplemental information and 
backup documentation for review and inclusion as it relates 
to postsecondary or workforce engagement of specific stu- 
dents in the cohort. 


(((8)} An +elation_to—_pestsecondary—engasement —the 
ERDC-wit coleet the followins tonsitudinal data fer-sta- 


{a} Fotahnmumber of AAFFE origi 


originally reported bythe 
program during targeted school year for whieh felow-up 
lata isbei 7 


fe} Eareled credits per quarter during the follow-up-year 
and tetalenroled credits -since the tareeted school year 
ended: 
and > 

; ; 
o red T e mee the i i Ai and 
(9}-In +elation tetaborimarket-engasement the ERDE 
Leo Le alae tear ed : i 

includedHneachprogram'sfohow-upeohort: 
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WSR 15-15-123 
PERMANENT RULES 
SEATTLE COLLEGES 
[Filed July 16, 2015, 4:33 p.m., effective August 16, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Update special exemptions rule for parking to 
comply with current practices. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 132F-116-100. 

Statutory Authority for Adoption: RCW 28B.50.140 
(13). 

Adopted under notice filed as WSR 15-02-069 on Janu- 
ary 6, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 9, 2015. 


Jill Wakefield 
Chancellor 


AMENDATORY SECTION (Amending WSR 15-02-072, 
filed 1/6/15, effective 2/6/15) 


WAC 132F-116-100 Parking—Special exemptions. 
(1) Consideration shall be given to provide parking for the 
following (on a space available basis): 

(a) Members of the press, television and radio on official 
business. 

(b) Vehicles owned by contractors and their employees 
working on campus construction. 

(2) Members of the college board of trustees and retired 
employees of the Seattle College District will be given com- 


plimentary ((annualpermits)) parking for college functions 
upon request. 


G otal mobe oE API: oncinall-sesoned bythe 
program during targeted _seheol year for whieh follow-up 
are eed. 
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(3) Federal, state, county, city and school district person- 
nel on official business and in vehicles with tax exempt 
licenses. 


WSR 15-15-143 
PERMANENT RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed July 17, 2015, 4:07 p.m., effective August 17, 2015] 


Effective Date of Rule: Thirty-one days after filing. 
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Purpose: The agency has created a new rule regarding 
client authorized representatives, specifically how to desig- 
nate, serve as, and terminate an authorized representative. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 182-500-0010. 

Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Adopted under notice filed as WSR 15-09-136 on April 
22, 2015. 

Changes Other than Editing from Proposed to Adopted 
Version: 


¢ In subsection (1)(a), "modalities" was changed to "meth- 
ods." This change was made to improve comprehension 
with simpler language. 

e The form number "(DSHS 14-532)" was placed after 
"Authorized Representative Designation Form" in sub- 
sections (1)(a) and (d). The sentence "The Authorized 
Representative Designation Form is available online at 
https://www.dshs/wa/gov/fsa/forms [https://www.dshs. 
wa.gov/fsa/forms]" was also added to subsection (1)(a). 
These changes were made so that the forms in the WAC 
could be easily located. 

e In subsection (1)(d), "someone" was changed to "a per- 
son." In subsections (1)(d) and (2), "a person" was 
changed to "an individual." These changes were made to 
clarify whether or not the WAC was referring to the cli- 
ent or the AREP. 

¢ In subsection (3), "Terminating an AREP" was changed 
to "Terminating authorized representation." 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 1, Amended 
1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 17, 2015. 


Wendy Barcus 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 14-01-021, 
filed 12/9/13, effective 1/9/14) 


WAC 182-500-0010 Medical assistance definition— 
A. "Administrative renewal" means the agency uses verifi- 
cation from electronically available income data sources to 
verify and recertify a person's Washington apple health bene- 
fits for a subsequent certification period. A case is adminis- 
tratively renewed when the person's self-attested income is 
reasonably compatible (as defined in WAC 182-500-0095) 
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with the information available to the agency from the elec- 
tronic data sources and the person meets citizenship, immi- 
gration, Social Security number, and age requirements. 

"Agency" means the Washington state health care 
authority (HCA), created ((pursuantte)) under chapter 41.05 
RCW. 

"Agency's designee" means the Washington state 
department of social and health services (DSHS), created 
((pursuantte)) under chapter 43.20A RCW. 

"Allowable costs" are the documented costs as reported 
after any cost adjustment, cost disallowances, reclassifica- 
tions, or reclassifications to nonallowable costs which are 
necessary, ordinary and related to the outpatient care of med- 
ical care clients ((are)) or not expressly declared nonallow- 
able by applicable statutes or regulations. Costs are ordinary 
if they are of the nature and magnitude which prudent and 
cost-conscious management would pay. 

"Alternative benefits plan" means the range of health 
care services included within the scope of service categories 
described in WAC 182-501-0060 available to persons eligi- 
ble to receive health care coverage under the Washington 
apple health modified adjusted gross income (MAGI)-based 
adult coverage described in WAC 182-505-0250. 

"Ancillary services" means additional services ordered 
by the provider to support the core treatment provided to the 
patient. These services may include, but are not limited to, 
laboratory services, radiology services, drugs, physical ther- 
apy, occupational therapy, and speech therapy. 

"Apple health for kids" is the umbrella term for health 
care coverage for certain groups of children that is funded by 
the state and federal governments under Title XIX medicaid 
programs or Title XXI Children's Health Insurance Program, 
or solely through state funds (including the program formerly 
known as the children's health program). Funding for any 
given child depends on the program for which the child is 
determined to be eligible. Apple health for kids programs are 
included in the array of health care programs available 
through Washington apple health (WAH). 

"Attested income" means a self-declared statement of a 
person's income made under penalty of perjury to be true. 
(See also "self-attested income.") 

"Authorization" means the agency's or the agency's 
designee's determination that criteria are met, as one of the 
preconditions to the agency's or the agency's designee's deci- 
sion to provide payment for a specific service or device. (See 
also "expedited prior authorization" and "prior authoriza- 
tion.") 

Grize Fepresentative” (Opens omy miea 
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notongerautherizedte-act on _his-_or her behalf _orswhen the 
ageneylearns-of a change in the legal authority upon whieh 
the-autherizationis-based)) is defined under WAC 182-503- 
0130. 


NEW SECTION 


WAC 182-503-0130 Authorized representative. (1) 
Designating an authorized representative (AREP). 

(a) A person may designate an AREP to act on his or her 
behalf in eligibility-related interactions with the medicaid 
agency by completing the agency's Authorized Representa- 
tive Designation Form (DSHS 14-532), or through any of the 
methods described in 42 C.F.R. 435.907(a) and 42 C.F.R. 
435.923. The Authorized Representative Designation Form 
is available online at https://www.dshs.wa.gov/fsa/forms. 

(b) A court-appointed legal guardian with authority to 
make financial decisions on a person's behalf is that person's 
AREP. 

(c) An agreement creating power of attorney (POA) that 
grants decision-making authority regarding the person's 
financial interactions with the agency establishes the POA as 
the AREP. 

(d) If a person is unable to designate an AREP due to a 
medical condition, an individual may designate himself or 
herself as the AREP by signing the agency's Authorized Rep- 
resentative Designation Form (DSHS 14-532). 

(2) Serving as an AREP. To serve as an AREP, an indi- 
vidual or organization must: 

(a) Have a good-faith belief that the information he or 
she provides to the agency is correct. 

(b) Report any change in circumstance required under 
WAC 182-504-0105 unless doing so would exceed the scope 
of authorized representation or violate state or federal law. 

(c) A provider, staff member, or volunteer of an organi- 
zation must also comply with 42 C.F.R. 435.923(d-e). 

(3) Terminating authorized representation. 

(a) The person or the AREP may terminate the autho- 
rized representation at any time for any reason by notifying 
the agency verbally or in writing. 

(b) Authorized representation terminates automatically 
when the person dies. 


WSR 15-15-144 
PERMANENT RULES 
DEPARTMENT OF HEALTH 
[Filed July 20, 2015, 9:09 a.m., effective August 20, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: WAC 246-815-020 and 246-815-140, dental 
hygienists, amending rules to reduce barriers to licensing, 
clarify application requirements and provide more flexibility 
when a dental hygienist is obtaining his or her continuing 
education. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 246-815-020 and 246-815-140. 

Statutory Authority for Adoption: RCW 43.70.280 and 
18.29.130(7). 
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Adopted under notice filed as WSR 15-08-026 on March 
25, 2015. 

A final cost-benefit analysis is available by contacting 
Vicki Brown, Health Professions and Facilities Dental 
Hygiene Program, P.O. Box 47852, Olympia, WA 98504- 
7852, phone (360) 236-4865, fax (360) 236-2901, e-mail 
vicki.brown@doh.wa.gov. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 2, Repealed 0. 

Date Adopted: May 29, 2015. 


Jessica Todorovich 

Deputy Secretary 

for John Wiesman, DrPH, MPH 
Secretary 


AMENDATORY SECTION (Amending WSR 04-20-049, 
filed 10/1/04, effective 11/1/04) 
WAC 246-815-020 Dental hygiene ((examimatien)) 


licensure—Initial eligibility and application require- 
ments. ((G)-Fe-be eH gible totake the approved dentat 
hygiene-examination, 


the-appheantunustimeet the folowing 


at darian: o he-+requ 
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hygiene license shall submit to the department the following: 
(a) An initial application on forms provided by the 
department; 
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(b) The fee required under WAC 246-815-990: 
(c) Proof of successful completion of the Washington 
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(a) The Washington State Dental Association, American 
Dental Association, National Dental Association, Washing- 


state dental hygiene drug and law exam; and 

(d) Proof of completion of seven clock hours of HIV/ 
AIDS education as required in chapter 246-12 WAC, Part 8. 

(2) An applicant for a dental hygiene license shall also: 

(a) Have official transcripts verifying successful comple- 
tion of a dental hygiene education program approved by the 
secretary under WAC 246-815-030 sent directly from the 
dental hygiene program to the department. No other proof of 
successful completion is acceptable; 

(b) Have verification of passing the National Board Den- 
tal Hygiene written examination. Results must be sent 
directly to the department from the American Dental Associ- 
ation Department of Testing Services; and 

(c) Have verification of passing the examinations as 
required in WAC 246-815-050. Results must be sent directly 
to the department from the testing agency. 


AMENDATORY SECTION (Amending WSR 98-05-060, 
filed 2/13/98, effective 3/16/98) 


WAC 246-815-140 Continuing education for dental 


hygienists. (1) ((Purpeses—Fheseeretaryofthe departmentof 
health n-consultation with the - dental hy siene-examinnts 
committee-has-determined that the public health; safety-and 
welfareawil be-served by 

hygiene Heenses-sranted- ander chapter 18.29 RCW te-con- 
tuethetr education after receiving such tcenses; 


C) Requirements—Licensed dental hysienists mustcom- 
plete 15-cleck heurs-of continuing education as required in 
ehapter 246-2 WAC Part 7 A current-CPR-card must-be 

intained Chi ; i 
epmentas-a_dental hygienist thet eloek hours-shatt be 


ebtained through continuing education courses, -correspen- 
dence-courses, coHege credit courses, dental hygiene exam 
ination standardization/ealibration worksheps_and dental 


-)) To renew a 


ton State Dental Hygienists' Association, American Dental 
Hygienists' Association, National Dental Hygienists' Associ- 
ation, including the constituent and component/branch soci- 
eties; 


(b) Basic life support (BLS), advanced cardiac life sup- 
port (ACLS), Occupational Safety and Health Administration 
(OSHA) Washington Industrial Safety and Health Act 
(WISHA), or emergency related training such as courses 
offered or authorized by the American Heart Association or 
the American Cancer Society; or any other organizations or 
agencies; 

(c) Self-study through study clubs, books, research mate- 
rials, or other publications. The required documentation for 
this activity is a summary of what was learned, not to exceed 
five hours per year; 


(d) Distance learning. Distance learning includes, but is 
not limited to: Correspondence course, webinar, audio/video 
broadcasting, audio/video teleconferencing, computer aided 
instruction, e-learning/online-learning, or computer broad- 
casting/webcasting that includes an assessment tool upon 
completion; 

(e) A licensee who serves as an educator or who lectures 
in continuing education programs or courses, that contribute 
to the professional knowledge of a licensed dental hygienist 
may accumulate hours for the content preparation of the pro- 
gram or course, not to exceed ten hours per year; 

(£) Attendance at a continuing education program with a 
featured speaker(s); 


(g) Courses relating to practice organization and man- 
agement, medical/dental insurance courses, or retirement, not 
to exceed five hours per year; 


(h) Dental hygiene examination standardization/calibra- 
tion workshops and dental hygiene examination item writer 
workshops, not to exceed ten hours per year; 


license a dental hygienist must: 

(a) Complete fifteen clock hours of continuing education 
each year following the first license renewal; 

(b) Maintain a current basic life support (BLS) card for 
health care providers; and 

(c) Sign a declaration attesting to the completion of the 
required number of hours as part of the annual renewal 
requirement. 

(2) The department will not authorize or approve specific 
continuing education courses. Continuing education course 
work must contribute to the professional knowledge and 


(i) Provision of clinical dental hygiene services in a doc- 
umented volunteer capacity when preceded by educational/ 
instructional training prior to provision of services, not to 
exceed five hours per year. Volunteering must be without 
compensation and under appropriate supervision; 


(j) A licensee who serves as a public health official or 
employee, contractor for a state or local health agency, com- 
munity prevention education expert, or works in a field that 
relates to prevention activities in public health dentistry, may 
accumulate hours for the content preparation of providing 


development of the dental hygienist or enhance services pro- 
vided to patients. 

For the purposes of this chapter, acceptable continuing 
education means courses offered or authorized by industry 
recognized local, state, private, national and international 
organizations, agencies or institutions of higher learning. 
Examples of sponsors or types of continuing education 
courses may include, but are not limited to: 
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services, education, or training to the underserved, rural, and 
at risk populations, not to exceed five hours per year; and 


(k) College courses. 


(3) The department may randomly audit up to twenty- 
five percent of practitioners for compliance with the require- 
ments in this section after the credential is renewed as 
allowed by chapter 246-12 WAC, Part 7. 


Washington State Register, Issue 15-15 


WSR 15-15-152 
PERMANENT RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed July 21, 2015, 9:45 a.m., effective August 21, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The amendments to these rules are necessary to 
replace outdated references to "medical assistance" with 
"Washington apple health" and replace reference to Title 388 
WAC with the correct reference to WAC 182-502-0020. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 182-553-100 and 182-553-400. 

Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Adopted under notice filed as WSR 15-11-014 on May 8, 
2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
2, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 2, Repealed 0. 

Date Adopted: July 21, 2015. 


Wendy Barcus 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 15-08-103, 
filed 4/1/15, effective 5/2/15) 


WAC 182-553-100 Home infusion therapy and par- 
enteral nutrition program—General. The medicaid 
agency's home infusion therapy and parenteral nutrition pro- 
gram provides the supplies and equipment necessary for par- 
enteral infusion of therapeutic agents to ((medteatassis- 
tance)) Washington apple health clients. An eligible client 
receives equipment, supplies, and parenteral administration 
of therapeutic agents in a qualified setting to improve or sus- 
tain the client's health. 


AMENDATORY SECTION (Amending WSR 15-08-103, 
filed 4/1/15, effective 5/2/15) 


WAC 182-553-400 Home infusion therapy and par- 
enteral nutrition program—Provider requirements. (1) 
Eligible providers of home infusion supplies and equipment 
and parenteral nutrition solutions must: 

(a) Have a signed core provider agreement with the med- 
icaid agency; and 

(b) Be one of the following provider types: 

(i) Pharmacy provider; 
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(ii) Durable medical equipment (DME) provider; or 

(iii) Infusion therapy provider. 

(2) The agency pays eligible providers for home infusion 
supplies and equipment and parenteral nutrition solutions 
only when the providers: 

(a) Are able to provide home infusion therapy within 
their scope of practice; 

(b) Have evaluated each client in collaboration with the 
client's physician, pharmacist, or nurse to determine whether 
home infusion therapy and parenteral nutrition is an appropri- 
ate course of action; 

(c) Have determined that the therapies prescribed and the 
client's needs for care can be safely met; 

(d) Have assessed the client and obtained a written phy- 
sician order for all solutions and medications administered to 
the client in the client's residence or in a dialysis center 
through intravenous, epidural, subcutaneous, or intrathecal 
routes; 

(e) Meet the requirements in WAC ((388-502-00926)) 
182-502-0020, including keeping legible, accurate, and com- 
plete client charts, and providing the following documenta- 
tion in the client's medical file: 

(i) For a client receiving infusion therapy, the file must 
contain: 

(A) A copy of the written prescription for the therapy; 

(B) The client's age, height, and weight; and 

(C) The medical necessity for the specific home infusion 
service. 

(ii) For a client receiving parenteral nutrition, the file 
must contain: 

(A) All the information listed in (e)(1) of this subsection; 

(B) Oral or enteral feeding trials and outcomes, if appli- 
cable; 

(C) Duration of gastrointestinal impairment; and 

(D) The monitoring and reviewing of the client's lab val- 
ues: 

(I) At the initiation of therapy; 

(ID) At least once per month; and 

(IH) When the client, the client's lab results, or both, are 
unstable. 


WSR 15-15-153 
PERMANENT RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed July 21, 2015, 9:50 a.m., effective August 21, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: This rule filing is necessary to update an incor- 
rect cross-citation and to make housekeeping changes. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 182-505-0210. 

Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Adopted under notice filed as WSR 15-11-007 on May 7, 
2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
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Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 1, Repealed 0. 

Date Adopted: July 21, 2015. 


Wendy Barcus 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 14-16-052, 
filed 7/29/14, effective 8/29/14) 


WAC 182-505-0210 Washington apple health—Eli- 
gibility for children. (1) Unless otherwise stated in this sec- 
tion, a child is a person ((@vhe-+s+mider-nineteen-years-of)) age 
eighteen or younger (including the month the ((persen)) child 
turns nineteen). To be eligible for one of the Washington 
apple health (WAH) for kids programs ((deseribedbelow)), a 
child must: 

(a) Be a resident of Washington state((;as-desertbed4n)) 
under WAC 182-503-0520 and 182-503-0525; 

(b) Provide a Social Security number (SSN) ((as 
deseribedin)) under WAC 182-503-0515 unless exempt; and 

(c) Meet any additional requirements listed for the spe- 
cific program. 

(2) Children ((aader)) younger than age one ((year-of 
age)) are eligible for WAH categorically needy (CN) cover- 
age, without a new application, when they are born to a 
mother who is eligible for WAH: 

(a) On the date of the newborn's birth, including a retro- 
active eligibility determination; or 

(b) Based on meeting a medically needy (MN) spend- 
down liability with expenses incurred ((netaterthan)) by the 
date of the newborn's birth. 

(3) Children are eligible for WAH at no cost when they: 

(a) Have countable family income that is no more than 
two hundred ten percent of the federal poverty level (FPL) 
((as-deseribed+n)) under WAC 182-505-0100; 

(b) Are currently eligible for supplemental security 
income (SSI); or 

(c) Received SSI payments in August 1996 and would 
continue to be eligible for those payments except for the 
August 1996 passage of amendments to federal disability 
definitions. 

(4) Children are eligible for premium-based WAH ((as 
deseribedin)) under WAC 182-505-0215 when they: 

(a) Have countable family income that is not more than 
three hundred twelve percent of FPL ((as-desertbed4n)) under 
WAC 182-505-0100; 
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(b) Do not have other creditable health insurance ((as 
deseribedin WAC 182-505-0220)) under WAC 182-500- 
0020; and 

(c) Pay the required monthly premiums ((as—deseribed 
#4)) under WAC 182-505-0225. 

(5) Children are eligible for WAH home and community 
based waiver programs ((as-desertbedin)) under chapter 182- 
515 WAC when they: 

(a) Meet citizenship or immigration status ((as-deseribed 
##)) under WAC 182-503-0525; 

(b) Meet SSI-related eligibility requirements ((as 
desertbedin)) under chapter 182-512 WAC; and 

(c) Meet program-specific age requirements. 

(6) Children are eligible for the WAH long-term care 
program when they meet the institutional program rules ((as 
deseritbedn)) under chapter 182-513 or 182-514 WAC, and 
either: 

(a) Reside or are expected to reside in a medical institu- 
tion, intermediate care facility for the intellectually disabled 
(ICF/ID), hospice care center, or nursing home for thirty days 
or longer; or 

(b) Reside or are expected to reside in an institution for 
mental diseases (IMD) (as defined in WAC 182-500- 
0050(1)) or inpatient psychiatric facility: 

(i) For ninety days or longer and are age seventeen or 
younger; or 

(ii) For thirty days or longer and are age eighteen 
through twenty-one. 

(7) Children are eligible for the WAH-MN program ((as 
deseribedin)) under WAC 182-519-0100 when they: 

(a) Meet citizenship or immigrant status ((as-deseribed 
i})) under WAC 182-503-0535; 

(b) Have countable family income that exceeds three 
hundred twelve percent of FPL ((as-desertbed+#)) under 
WAC 182-505-0100; or 

(c) Have countable family income that is more than two 
hundred ten percent of FPL, but are not eligible for premium- 
based WAH as described in subsection (4) of this section 
because of creditable coverage; and 

(d) Meet a spenddown liability ((as-desertbed+s)) under 
WAC 182-519-0110, if required. 

(8) Children are eligible for WAH SSI-related programs 
((as-desertbed+n)) under chapter 182-512 WAC when they: 

(a) Meet citizenship or immigration status ((as-deseribed 
##)) under WAC 182-503-0535; 

(b) Meet SSI-related eligibility ((as-desertbed4n)) under 
chapter 182-512 WAC; and 

(c) Meet an MN spenddown liability ((as-desertbed+n)) 
under WAC 182-519-0110, if required. 

(9) Children who are not eligible for WAH under subsec- 
tions (5) through (8) of this section because of their immigra- 
tion status, are eligible for the WAH alien emergency medi- 
cal program if they: 

(a) Meet the eligibility requirements of WAC 182-507- 
0110; 

(b) Have countable family income: 

(i) That exceeds three hundred twelve percent of FPL 
((as-deseribed4n)) under WAC 182-505-0100; or 

(ii) That is more than two hundred ten percent of FPL, 
but they are not eligible for premium-based WAH, as 
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described in subsection (4) of this section because of credit- 
able coverage; and 

(c) Meet a spenddown liability ((as-desertbed4n)) under 
WAC 182-519-0110, if required. 

(10) Children who are in foster care or receive subsi- 
dized adoption services are eligible for coverage under the 
WAH foster care program described in WAC 182-505-0211. 

(11) Children who are incarcerated in a public institution 
(as defined in WAC 182-500-0050(4)) that is not an IMD, are 
not eligible for any WAH program unless they are receiving 
inpatient hospital services outside of the public institution. 

(12) Children who reside in a public institution that is an 
IMD are eligible for WAH under this section but are not eli- 
gible to receive inpatient hospital services outside of the IMD 
unless they are unconditionally discharged from the IMD 
((prierte)) before receiving ((seeh)) the services. 


WSR 15-15-155 
PERMANENT RULES 
DEPARTMENT OF AGRICULTURE 
[Filed July 21, 2015, 11:29 a.m., effective August 21, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: In 2014, halo blight was identified in a seed 
crop in Washington state. In order to curtail the presence of 
halo blight in Washington state, the department is modifying 
the bean seed quarantine under chapter 16-301 WAC either to 
require two field inspections for fields not under sprinkler 
irrigation and to add a third inspection for fields under sprin- 
kler irrigation or require a laboratory pathology test of seed 
for halo blight prior to planting. The department is also 
requiring a fourth inspection for plantings in a trial ground. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 16-301-235, 16-301-395, 16-301-425, and 
16-301-430. 

Statutory Authority for Adoption: RCW 15.49.005, 
17.24.041. 

Other Authority: Chapter 34.05 RCW. 

Adopted under notice filed as WSR 15-12-064 on May 
29, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 4, Repealed 0. 
Number of Sections Adopted on ‘the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 21, 2015. 


Derek I. Sandison 
Director 
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AMENDATORY SECTION (Amending WSR 00-24-077, 
filed 12/4/00, effective 1/4/01) 


WAC 16-301-235 Phytosanitary field inspection 
requirements for beans. (1) Specific bacterial diseases of 
beans for which phytosanitary certificates may be issued are: 

(a) Halo blight - Pseudomonas phaseolicola (Burk.) 
Dows. 

(b) Common bean blight - Xanthomonas phaseoli (E.F. 
Sm.) Dows. 

(c) Fuscous blight - Xanthomonas phaseoli var. fuscans 
(Burk.) 

(d) Bean bacterial wilt - Corynebacterium flaccumfa- 
ciens (Hedges) Dows. 

(e) Or any varieties or new strains of these diseases. 

(f) Brown spot disease - Pseudomonas syringae. 

(g) Bean anthracnose - Colletotrichum lindemuthianum. 

(h) Seed-borne viral diseases. 

(2) For beans to be eligible for a phytosanitary certificate 
covering the bacterial diseases listed in subsection (1) of this 
section the following provisions apply: 

(a) Common bean must be free of the diseases as deter- 
mined by the department with a field inspection during the 
growing season and by a windrow inspection. ((A-serelegy¥ 
test)) An appropriate seed health assay and greenhouse test 
may be accepted in lieu of a windrow inspection at the discre- 
tion of the department. 

(b) Pintos, red Mexicans, pinks, great northerns, small 
whites, navy beans, and black turtle beans may be grown for 
an unlimited number of generations under rill or sprinkler 
irrigation. 

(c) Kidney beans, cranberry types, Taylor horticultural, 
and Borlotto types may be grown for an unlimited number of 
generations under rill irrigation or for one generation under 
rill irrigation and, subsequently, for two generations under 
sprinkler irrigation. The fourth and unlimited subsequent 
generations may be grown and inspected with the same alter- 
nation of irrigation types. 

(d) A field planted must be free of halo blight the previ- 
ous two years of planting. 

(e) Seed fields must be 1,320 feet from an incident of 
disease. The department recommends that equipment be dis- 
infected between fields. 

(3) At least two field inspections of beans are required 
for bacterial diseases listed in subsection (1) of this section: 

(a) Fields not under sprinkler irrigation shall be 
inspected twice: 

(i) The first inspection is to be conducted by the depart- 
ment when ((facters-effectinge-diseases-aremost evident. 

(b))) plants are near the early pod stage. 

(ii) The second inspection is to be conducted by the 
department when the plants are in the windrow. 

(b) Fields under sprinkler irrigation shall be inspected 
three times: 

(i) The first inspection is to be conducted by the depart- 
ment when plants are near the full bloom stage. An appropri- 
ate seed health assay for halo blight may be accepted in lieu 
of the first growing season inspection. 

(ii) The second inspection is to be conducted by the 
department when plants are near the full pod stage. 
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(iii) The third inspection is to be conducted by the 
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AMENDATORY SECTION (Amending WSR 04-08-043, 


department when the plants are in the windrow. 


(4) All bean seed entered into the phytosanitary inspec- 
tion program must comply with the bean seed quarantine 
tules. See chapter 16-301 WAC. 


AMENDATORY SECTION (Amending WSR 04-08-043, 
filed 3/31/04, effective 5/1/04) 


WAC 16-301-395 General requirements for planting 
bean seed in the regulated area. (1) No beans may be 
planted, sold, shipped, transported for seed purposes, or 
knowingly received in the regulated area which are found to 
be or are known to be contaminated with any disease listed in 
WAC 16-301-380 and must also comply with the require- 
ments as listed in WAC 16-301-396. 


(2) (The aeportinen shee be SoH edie wise Her 


shipping_ofany_persen's intent te- ship mere_or transport 
any-bean seed inte the regulated area-)) For all bean seed to 
be planted in the regulated area, proof of quarantine compli- 
ance must ((have-a-Netice-ofHntent/Quarantine- Comphanee 
formfiled-withthe WSDA-seed-pregram)) accompany any 
application for phytosanitary or certification field inspection. 
A copy of the field inspection report or other proof of free- 
dom from specified diseases based on at least one growing 
season field inspection and one windrow inspection or nega- 
tive results from an approved pathology laboratory ((test 
;)) indicating freedom 
from the regulated diseases and a copy of the ((laberatery 
)) appropriate seed health assay showing 
freedom from regulated viral diseases issued for that bean 
seed must accompany ((this-Netice-of Intent/Ouarantine 
CompHance-form)) these applications. Proof of I-gene resis- 
tance may be provided in lieu of (( 
EHSA) appropriate seed health assay indicating freedom 
from regulated viral diseases. 


AMENDATORY SECTION (Amending WSR 00-24-077, 
filed 12/4/00, effective 1/4/01) 


WAC 16-301-425 Inspection procedures for trial 
grounds. (1) Applications for planting in a trial ground must 
be submitted to the department prior to May 15 of the grow- 
ing year, and must include a detailed varietal planting plan, a 
description of the exact location of the trial ground and the 
manner of isolation. 


(2) A minimum of ((hree)) four field inspections ((#s)) 
are made during the growing season and one windrow 
inspection. 

(3) A disinfectant must be applied to machinery used in 
the production of bean seed and to footwear of personnel per- 
forming inspections prior to movement to other bean fields. 


(4) If any regulated diseases are detected by field inspec- 
tions or subsequent laboratory/greenhouse tests, no seed may 
be released for general planting but must again be planted in 
an approved trial ground for one additional year and undergo 
inspection procedures by the department. 
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WAC 16-301-430 Identification and disposition of 
diseased bean seed and infected bean fields. (1) Any bean 
field planted with seed in violation of the requirements of this 
quarantine is subject to destruction, in full or in part, or quar- 
antined, as determined necessary by the director, to prevent 
the spread of regulated diseases. Any expenses of such 
actions will be solely that of the grower or their responsible 
agents. 

(a) Fields that are placed under a quarantine order must 
be entered into the Washington state bean seed ((phyte-sant+ 
tary)) phytosanitary inspection program as provided in WAC 
16-301-235 with all costs of inspection to be borne by the 
grower or the grower's agent. 

(b) Fields that are placed under a quarantine order may 
be subject to additional requirements for inspection, control 
or isolation, as deemed necessary by the director, to prevent 
the spread of regulated diseases. 

(2) Any bean field determined to be infected with a reg- 
ulated disease must be reported within seventy-two hours 
after discovery to the department, seed program. 

(3) The department encourages the aid of all interested 
parties, including growers and seed company representatives, 
in the prompt reporting of suspected infected bean fields in 
order that timely investigation may be made. 

(4) Any bean fields within the boundaries of the regu- 
lated area which show contamination by a regulated disease, 
as provided in subsection (5) of this section, must be 
destroyed in part or in total as may be required to eliminate 
the disease, by or at the expense of the grower or their respon- 
sible agents. The director may authorize any other method of 
control at the director's discretion. The director must notify 
the grower, seed company representatives and/or the grower's 
landlord of the method and extent of the destruction and safe- 
guards against disease spread in order for the parties to com- 
ply. 

(5) The identity of a regulated disease on growing plants 
or plants in windrow is based on the observance of the visual 
symptoms of the disease. If the department deems it neces- 
sary to establish true identity or pathogenically, a laboratory 
and/or greenhouse test may be conducted by the department 
in cooperation with the university. Testing is subject to provi- 
sions provided in WAC 16-301-396 (3) and (4), the results of 
which will be used to determine final disposition. 

(a) In cases of disagreement concerning the presence of 
a regulated disease between the department plant pathologist 
and a qualified plant pathologist representing the commercial 
company or grower, the definitive verification of identity or 
pathogenically must be determined by isolation of the sus- 
pected pathogen and inoculation of seedlings of a known sus- 
ceptible host using accepted scientific and professional tech- 
niques. 

(b) Until verification of the suspected pathogen as speci- 
fied in this section is completed, the involved planting must 
be placed under quarantine for a period of thirty days subject 
to conditions and review or extension as determined by the 
director. Entry into the quarantined area is to be restricted to 
the grower or grower's agents, department employees, and/or 
persons authorized in writing by the director. Persons granted 
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entry into the quarantined area will be required to take all 
necessary sanitary precautions as prescribed by the director 
to safeguard against the possible spread of the suspected reg- 
ulated disease. 

(6) The true identity of the regulated disease when found 
in or on seed is based on testing methods recommended by 
the university results of which, when positive, is evidence to 
identify the disease as being subject to the department's 
requirements. The owner of the seed, at owner's expense, 
may request verification of pathogenicity. Such verification 
must be made using accepted scientific and professional tech- 
niques. 

(7) When the director determines that it is probable, 
based on visual symptoms and serological analysis, that a 
seed field may be infected with bean seed-borne viral dis- 
eases and determines that a threat of infection of other fields 
exists, the director may prescribe aphid control or other 
requirements, through a notice of destruction as provided in 
WAC 16-301-435, deemed necessary to prevent infection of 
adjacent properties. 

(8) All bean seed that is determined to be contaminated 
by bean seed-borne viral diseases and which does not meet 
the requirements of WAC 16-301-395(2) must be destroyed 
or diverted to dry edible or other nonseed purposes. For seed 
that is diverted to dry edible or other nonseed purposes, doc- 
umentation of disposition of the seed must be provided to the 
department of agriculture upon request. 

(9) Exemptions and special situations: 

(a) Any field of beans first found infected during wind- 
row inspection, is exempt from total destruction if the dis- 
eased portion and an area (not less than a fifty-foot radius) 
surrounding the infected site is promptly destroyed or har- 
vested with the beans from the infected area directed, under 
department supervision, to processing. Seed from the remain- 
der of the field must be tested by ((aseretegytest)) the appro- 
priate seed health assays for the regulated disease. Only seed 
apparently free from regulated diseases may be used for seed 
purposes in the regulated area. 

(b) Any field of beans to be used only for dry edible pur- 
poses is exempt from destruction if the diseased portion of 
the field is destroyed and the entire crop residue is promptly 
and completely destroyed after harvest. 

(c) Beans for processing or fresh consumption are 
exempt from destruction if the diseased portion of the field is 
destroyed or harvested within ten days after first detection 
and/or verification as provided in subsection (4) of this sec- 
tion and the crop residue is promptly and completely 
destroyed after harvest. 
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Purpose: WAC 458-20-108 (Rule 108) Selling price— 
Credit card service fees, foreign currency, discounts, patron- 
age dividends, Rule 108 has discussed returned goods, allow- 
ances and cash discounts. The department has amended Rule 
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108 to include information on credit card service fees, pur- 
chases with foreign currency, use of coupons and discount 
vouchers, patronage dividends, and payments to dealers for 
"make-ready" services previously included in ETAs 3008, 
3041, 3060, 3081, 3129, and 3147. These ETAs will be can- 
celed when the rule is adopted. Discussion of discounts is 
now arranged by what is and is not a bona fide discount. 

WAC 458-20-278 Returned goods, defective goods— 
Motor vehicle lemon law, the department has moved discus- 
sions on returned goods, defective goods and the motor vehi- 
cle lemon law to this new rule, and added examples. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 458-20-108 Selling price—Credit card ser- 
vice fees, foreign currency, discounts, patronage dividends. 

Statutory Authority for Adoption: RCW 82.32.300 and 
82.01.060(2). 

Adopted under notice filed as WSR 15-12-081 on June 1, 
2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 21, 2015. 


Dylan Waits 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 88-01-050, 
filed 12/15/87) 


WAC 458-20-108 ((Returned-coods_atowanees,eash 
diseounts-)) Selling price—Credit card service fees, for- 
eign currency, discounts, patronage dividends. ((G)-When 


eustems- of the trade_orif the fill seHine price is net refinded 
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OF PESIS 1 he parehisei IREE ERE E OO 
arepa dase bythe vendor: 
FoiHustrate-S_sels-an-article for $60.00 and credits his 


fea Sone ae is 460 A Sea cunt 
reperted-_en-histax return. 


9 


guarantee- period by-a-seler 
te-a-_purchaser-on account of defects in coeds sold the 
amount_of such refunds, eredits-oF 


alowaneesmaybe 

taxhability +f the -pre- 

portionate amount of the salestax_previeusty collected from 
the-buyer-has been refunded bythe seller. 


his-sales-acceunt therewith_The article is tater found tebe 
defective: 

(a) S-sives-B_eredit ef $50:00-on account of the defect, 
and alse-a credit of salestax collectible _on that amount Ss 
may deduct $50.00 fromthe ress amount reported in his tax 
returns—This 4s true whether or not B retains the defective 
article. 


(6) B returns the article te S-whe-gives Ban allowance of 
$50-00-01-a-second article of the sametindowhieh B-_pur- 
ehases_foranadditional payment of $40-00_phis-salestax 


thereon—S-may deduct $50.00 from the sross-amount 


RIN eR Ae POET CREE 
_ fe}-B returns the article to-S whe replaces tt with a new 
~andawitheutsales-tax 
S-may-deduet $60.00-from-the_gress-amount-reperted_in-his 
but the $60-00-selli pee leg ae larti 


AA E E E is ae eect 
mentrecetved,+fany_tsuch_ease, the aHowanee forthe 
defeetis-already-shown in the sales_account by the reduced 
sales-price-of the new_article. 

(4) Metervehiele-varranties inthe 1987 session, the 
Washinetontesistature enacted atemon law" creatine 
enforcement provisions for new motoeryehicle warranties A 


manufacturerswhich +epurchases-a new moter-vehicle-ander 
warranty because of a defective condition is required to 


tarer-or-dealer- must provide-evidence that the retail salestax 
was-coHected bythe dealer_and thatitavas refunded tothe 


was-paid by the consumer and 
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aaa Aen ea tears: He enn ae 


refunded -andthe name of the dealer or the manufacturer 

making the refund 
)Diseounts-The seling price ofa service orefanart- 

ele of tangible personal _preperty_dees netinchide the amount 


ef bona _fide-discounts-actually taken by the buyer andthe 
amountof such _discountimay be deducted from sress-_pre- 


eeeds_of sales_providine such amount has _ been inchided in 
the-gress-ameount reported. 


fa} Discounts-are not deductible under the retail salestax 
aA cn GE SACs CNT E AA 


(6b) Diseount _deduetions—wilt be-aleowedtunder—the 
GER: SUR RRL a RMN 


arebate-of one-cent per gatten_on_purchases-of gaseline}-are 
deductible_(Sometypes-of patronage dividends_are tet 
deductible-See WAC 458-20-219)) (1) Introduction. This 
rule explains "selling price" and what is included in the sell- 
ing price when discounts, coupons, rebates, or foreign cur- 
rency are used. This rule also provides tax guidance for credit 
card service fees, patronage dividends, and payments for 
"make ready" services. 

(a) Other rules that may apply. Readers may also want 
to refer to other rules for additional information, including 
those in the following list: 

(i) WAC 458-20-107, Requirement to separately state 
sales tax—Advertised prices including sales tax. 

(ii) WAC 458-20-211, Leases or rentals of tangible per- 
sonal property, bailments. 

Gii) WAC 458-20-247, Trade-ins, selling price, sellers’ 
tax measures. 

(iv) WAC 458-20-278, Returned goods, 
goods—Motor vehicle lemon law. 

(b) Examples: Examples found in this rule identify a 
number of facts and then state a conclusion. These examples 
should be used only as a general guide. The tax results of 
other situations must be determined after a review of all facts 
and circumstances. 

(2) What is included in the "selling price"? RCW 
82.08.010 states that "selling price" includes "sales price." 
"Sales price" means the total amount of consideration, except 
separately stated trade-in property of like kind, including 
cash, credit, property, and services, for which tangible per- 
sonal property, extended warranties, digital goods, digital 
codes, digital automated services, or other services or any- 
thing else defined as a "retail sale" under RCW 82.04.050 are 
sold, leased, or rented, valued in money, whether received in 
money or otherwise. No deduction from the total amount of 
consideration is allowed for the following: 

(a) The seller's cost of the property sold: 

(b) The cost of materials used, labor or service cost, 
interest, losses, costs of transportation to the seller, taxes 
imposed on the seller, and any other expense of the seller; 


defective 
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(c) Charges by the seller for any services necessary to 
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tion card or other evidence of membership in the credit union 


complete the sale other than delivery and installation charges; 


to claim the 10% discount on her monthly membership fee of 


(d) Delivery charges; and 

(e) Installation charges. 

(3) When is third-party consideration included in the 
"selling price"? The "selling price" or "sales price" includes 
consideration received by the seller from a third party if: 

(a) The seller actually receives consideration from a 
party other than the buyer, and the consideration is directly 
related to a price reduction or discount on the sale; 

(b) The seller has an obligation to pass the price reduc- 
tion or discount through to the buyer; 


(c) The amount of the consideration attributable to the 


sale is fixed and determinable by the seller at the time of sale 
of an item to the buyer; and 


(d) One of the following criteria is met: 

(i) The buyer presents a coupon, certificate, or other doc- 
umentation to the seller to claim a price reduction or discount 
where the coupon, certificate, or documentation is autho- 
rized, distributed, or granted by a third party with the under- 
standing that the third party must reimburse any seller to 
whom the coupon, certificate, or documentation is presented; 

(ii) The price reduction or discount is identified as a 
third-party price reduction or discount on the invoice 
received by the buyer or on a coupon, certificate, or other 
documentation presented by the buyer; or 

(iii) The buyer identifies himself or herself to the seller 
as a member of a group or organization entitled to a price 
reduction or discount; however, a "preferred customer" card 
that is available to any patron does not constitute membership 
in such a group. RCW 82.08.010. 

(e) Example 1. The Sporting Goods Store offers a 10% 
discount to all members of the local credit union. Dave, the 
customer and credit union member, must present an identifi- 
cation card or other evidence of membership in the credit 
union to claim the 10% discount on his $100 purchase. As the 
credit union reimburses The Sporting Goods Store for the 
discount of $10, the store must compute sales tax on the full 
price of $100. The discount of $10 is deducted from the total 
price after sales tax has been added to the purchase price. The 
store must compute retailing business and occupation (B&O) 
tax on $100. 

(4) What is not included in the "selling price"? The 
"selling price" or "sales price" does not include: 

(a) Discounts, including cash, term, or coupons that are 
not reimbursed by a third party that a seller allows a buyer to 
take on a sale; 

(b) Interest, financing, and carrying charges from credit 
extended on the sale of tangible personal property, extended 
warranties, digital goods, digital codes, digital automated ser- 
vices, or other services or anything else defined as a retail 
sale in RCW 82.04.050, if the amount is separately stated on 
the invoice, bill of sale, or similar document given to the 
buyer; and 

(c) Any taxes legally imposed directly on the buyer that 
are separately stated on the invoice, bill of sale, or similar 
document given to the buyer. RCW 82.08.010. 

(d) Example 2. The Good Health Club offers a 10% dis- 


$50. If the credit union does not reimburse the health club for 
the $5 discount, the health club absorbs the $5 and it is not 
part of the taxable selling price. Thus, the club must collect 
sales tax on a selling price of $45 and compute retailing B&O 
tax on gross proceeds of sale of $45. 

(5) Credit card service fees. When a seller allows a 
buyer to charge purchases on a credit card, the institution that 
issued the credit card charges a service fee to the seller. The 
service fee charge is a part of the seller's cost of doing busi- 
ness. Because the service fee is a cost of doing business, the 
seller may not deduct the fee when determining its B&O tax 
and retail sales tax liabilities. RCW 82.04.070 and 82.08.010. 

(6) Foreign currency accepted by seller. When deter- 
mining the measure of tax liability, the selling price or gross 
proceeds of sale must be measured in terms of the currency of 
the United States. If payment is accepted in foreign currency, 
the payment must be converted into United States currency. 
The effect of this conversion, whether resulting in an increase 
or decrease in the selling price or gross proceeds of sale, must 
be recognized when tax is computed. 

Example 3. ABC Company (ABC) sells a sweater for 

100, plus $8 in retail sales tax, for a total of $108. ABC 
accepts payment in the form of $108 Canadian. The exchange 
rate for Canadian dollars at ABC's bank is 0.95 Canadian to 1 
U.S. dollars at the time of the sales transaction. In terms of 
U.S. currency, ABC has actually accepted a payment of 
$102.60 (108 Canadian x 0.95). The selling price or gross 
proceeds of sale for determining the measure of tax liability 
is $95 ($102.60 less $7.60 retail sales tax). 

(7) Bona fide discounts. When a sale is made subject to 
cash or trade discount, the gross proceeds actually derived 
from the selling price are determined by the transaction as 


finally completed. A sale is made subject to a discount when 


the sales price is reduced under terms known to the buyer and 
seller at the time of the sale, and the price reduction occurs at 


the time of the sale or within a time agreed and understood by 
the parties at the time of the sale. 

The selling price or sales price of a service or article of 
tangible personal property does not include bona fide dis- 
counts actually taken by the buyer. The amount of bona fide 
discounts may be deducted only if the amount has been 
included in the gross amount reported. 

Discounts are not deductible when the retail sales tax is 
based on the selling price or sales price before the discount is 
taken and no portion of the tax is refunded to the buyer. 

(a) Discount vouchers. A discount voucher is an instru- 
ment redeemed by a customer from a seller at the time of pur- 
chase that: 

e Is obtained by the customer from a discount voucher 
provider that has an agreement with the seller, and the seller 
determined the price of the voucher sold: 

e Allows the customer to acquire the voucher for less 
than its face value; 

e Is redeemable either for a specific good or service 
(product) or for a certain dollar amount towards the sales 
price of any product sold by the seller; and 


count to all members of the local credit union. Jill, the club 
member and credit union member, must present an identifica- 


e The seller, at the time of redemption, knows the amount 
paid by the customer for the voucher. 
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For additional information that may apply see subsection 
(3) of this rule. 

i) Taxes appl 
youcher. 

(A) The purchase of a discount voucher prior to redemp- 
tion is not taxable. 

(B) The seller of a product or products purchased using a 
discount voucher must include the amount the customer paid 
for the discount voucher in the gross proceeds of sales or 
gross income of the business, as the case may be. 

(C) If a discount voucher is redeemed by a customer for 
a product subject to retail sales tax, then the amount paid by 
the customer is included in the taxable sales price of the prod- 
uct. 

(D) The seller may not deduct advertising or similar 
expenses (fees) paid to the discount voucher provider, even if 
the discount voucher provider "nets out" those expenses 
(fees) before remitting the payment to the seller. 

(ii) Determining the amount paid by the customer for 
the discount voucher. Sellers must be able to substantiate, 
through documentation, the amount the customer paid for the 
redeemed discount voucher and any discount applied to the 
sale. 

(A) If a discount voucher indicates the amount the cus- 


tomer paid, the seller must include that amount in the sales 
price of the product purchased. 

(B) If the seller, through its agreement with the discount 
voucher provider, knows the amount the customer paid for 
the discount voucher, that amount is to be included in the 
sales price of the product purchased. 

(C) If the seller does not know at the time of sale the 
amount the customer paid to obtain a payment instrument and 
thus does not know whether the instrument is a discount 
voucher, the seller must treat the consideration paid by the 
customer as equal to the face value of the instrument. 

(b) Cash discounts. A cash discount is an incentive for 
the buyer to pay the seller's invoice price of goods or charges 
for services on or before a specified date. RCW 82.04.160. 
Cash discounts may be deducted when determining the mea- 
sure for the B&O tax. 

Example 4. Mann's Lumber Shop (Mann's) sells con- 
struction material to Ken, who builds sheds for resale. Mann's 
bills Ken for $2,000.00, and offers Ken a 10% discount if he 
pays the invoiced amount within ten days. Ken pays the 
invoice upon receipt and takes a 10% discount. Mann's may 
reduce its gross sales figure by $200 when determining its 
wholesaling B&O tax. 

(i) Extracting or manufacturing. Discount deductions 
are allowed under the extracting or manufacturing classifica- 
tions only when the value of the products is determined from 
the gross proceeds of sales. No discount is available if tax is 
computed by other means authorized by RCW 82.04.450 
(e.g., gross proceeds determined by sales in this state of sim- 
ilar products of like quality and character, and in similar 
quantities by other taxpayers). 

(ii) Retail sales tax. Cash discounts are not deductible 


on the redemption of a discount 
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Example 5. Mann's sells Richard all materials needed 
for a shed that Richard wants to build for extra storage. 
Mann's bills Richard for $500 plus retail sales tax at 9.5% 
($500 + $47.50). Mann's offers a 10% discount if Richard 


pays the invoiced amount within ten days. Richard neglects 
to take advantage of the offered discount even though he pays 


the full invoice within ten days. Mann's gives Richard a credit 
for $50. Mann's may deduct the $50 discount when reporting 
retailing B&O tax, but cannot when reporting retail sales tax 
as no sales tax was refunded. 


Example 6. Mann's sells George all the materials needed 
for a shed that George plans to build for storage. Mann's bills 
George for $500 plus retail sales tax at 9.5% ($500 + $47.50 
= $547.50). Mann's offers a 10% discount if George pays the 
invoiced amount within ten days. George takes advantage of 


the cash discount and pays $492.75. Mann's must report a 
sale of $450 and sales tax of $42.75 on its excise tax return. 


(c) Retail stores' coupons. Retail stores' coupons are 


issued by retail stores and redeemable only at that store or at 
affiliated stores of the chain. The coupons offer a reduced 
price for a specific item upon presentation at the store. The 
price reduction is a discount, and the retail store must report 
the amount actually paid by the buyer when reporting retail 
sales and B&O taxes. 


(8) What is not a bona fide discount? Bona fide dis- 


counts do not include discounts on the selling price to the 
buyer, when the buyer is required to perform a service to 
receive a discount. Examples of services that may be required 
include advertising, shelf placement of product, special in- 
store displays, and hiring product demonstrators to promote 
sales. 


(a) Slotting fees. Grocers sometimes receive discounts, 
allowances, slotting fees, or free product from manufacturers 
if the grocers provide shelf space for new products or advan- 
tageous shelf space for display of the manufacturers' prod- 
ucts. Grocers' product placement or slotting activities in 
exchange for consideration from manufacturers constitute 
business transactions. RCW 82.04.140. Receipts received by 
grocers for product placement or slotting activities are tax- 
able income to the grocers under the service and other activi- 
ties B&O tax classification. 


(b) Manufacturers or distributors' coupons. Manu- 


facturers' or distributors' coupons offer a reduction in price of 
a specified amount on the customer's purchase of specified 
items. The manufacturer or distributor will redeem these cou- 
pons when they are turned in by the seller. Redemption is 
usually at full face value plus a small handling charge. In this 
case, the seller actually receives the full retail price for the 
item sold. Tax is due on the full retail price. 


(c) Manufacturers’ rebates. Manufacturers sometimes 
make rebates available to buyers. Normally the buyer pays 
the seller the full purchase price for an item, and then sends 
requested documentation with a rebate claim form to the 
manufacturer. The rebate is sent directly to the buyer. 


(i) Seller's measure of tax. A cash payment by the man- 


ufacturer to the buyer has no effect on the selling price of the 


for retail sales tax purposes when the seller collects the tax on 


sales transaction that occurred between the seller and buyer. 


the selling price before the discount is taken and no portion of 


The measure of the tax remains the total consideration paid or 


the tax is refunded to the buyer. 
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(ii) Automobile _manufacturers' sales promotions. 


Automobile manufacturers routinely run sales promotions 
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wholesale price and the net cost are made to dealers quar- 
terly. 


offering a rebate or cash payment directly to the buyer. As an 
alternative to direct payment, these programs may allow the 


buyer to assign his or her right to the rebate to the selling 
dealer. The assignment from the buyer to the seller of the 


right to a manufacturer's rebate is a part of the consideration 
paid or delivered by the buyer to the seller. In such cases, the 
measure of the B&O tax and retail sales tax must include the 
value of the manufacturer's rebate. 


(d) Manufacturers’ incentives to retailers. Except as 


The patronage dividends are distributions of the cooper- 
ative corporation's profits and are not deductible discounts 
because the discounts were not provided as a part of the sale 
of a particular article. 

(10) Payments to dealers for "make-ready"' services. 
Equipment dealers may be required by the manufacturer to 
perform or be responsible for "make-ready" services. These 


services generally include the inspection, conditioning, and 
necessary repair of the equipment prior to the sale by the 


provided in subsection (7)(b) of this rule regarding cash dis- 


dealer. Payments for "make-ready" services are not bona fide 


counts, a payment or credit from a manufacturer or distribu- 


cash discounts taken by the dealer, nor do they represent any 


tor to a retailer that is conditioned on the retailer making sales 


adjustment to the dealer's purchase price of the sold equip- 


of services or tangible personal property to consumers, or 


ment. 


engaging in any activity other than making the original 
wholesale purchase from the manufacturer or distributor, is 


not a bona fide discount. 


(9) Patronage dividends. A patronage dividend is the 


Payment for these services is a cost of doing business for 
the manufacturer. As a cost of doing business, the payment 
may not be deducted from the gross proceeds of sales when 
the manufacturer determines its B&O tax liability. Payments 


distribution of a member's share of the profits of a coopera- 
p p 


or credits received by the dealer for services performed are 


tive association based on the quantity of purchases made by 
the member. The amount of a patronage dividend (rebate or 
refund) is determined by: 

¢ The expenses of doing business; 

¢ The volume of sales to other members; and 

e The proportion of business the specific member has 
conducted with the cooperative. 

A patronage dividend determined in this manner is sim- 
ply a redistribution of the cooperative's "profit," even though 


the cooperative may refer to accounting mechanisms such as 
' 


tentative" or "delayed" invoices, or to "deferred discounts." 

A member receiving dividends may deduct the amount 
received from gross income if it reports the income and qual- 
ifies for the investment income deduction under RCW 
82.04.4281. 


(a) Exception. Patronage dividends that are granted in 
the form of discounts in the selling price of specific articles 
(for example, a rebate of five cents per gallon on purchases of 
gasoline) are deductible from the gross income received by 
the taxpayer granting the dividends. 

(b) Example 7. AB Cooperative, a nonprofit association, 
sells equipment to members and nonmembers. All equipment 
is sold at the normal and competitive prices. At year-end the 
volume of business done with members is determined, and 
proportionate shares of net profit are refunded. These divi- 
dends are not discounts on the selling price of specific articles 
and are not deductible from the cooperative's gross proceeds 
of sales when determining taxability. 

(c) Example 8. MAX, a cooperative selling association 
comprised of several franchise dealers, sets up refunds as 
patronage dividends to comply with the Robinson-Patman 


Act. This act allows MAX to return to its dealers net earnings 
resulting from trading operations in proportion to purchases 
from or through the association. 

Each purchase is invoiced to the dealer at the suggested 
wholesale price with net price to MAX also indicated. Every 
month dealers pay a regular flat fee plus a fixed percentage 
assessed on volume of purchases for payment of operational 
expenses. Refunds of the difference between the suggested 


subject to the wholesaling B&O tax classification. 


NEW SECTION 


WAC 458-20-278 Returned goods, defective goods— 
Motor vehicle lemon law. (1) Introduction. This rule 
explains how sellers should report business and occupation 
(B&O) tax and retail sales tax when goods are returned and 
refunds or credits are granted. 

(a) Contract of sale. Generally, when a contract of sale 
is made subject to cancellation at the option of one of the par- 
ties or to revision in the event the goods sold are defective, 
the gross proceeds actually derived from the contract and the 
selling price are determined by the transaction as finally com- 
pleted. 

(b) Examples. The examples in this rule identify a num- 
ber of facts and then state a conclusion. These examples 
should be used only as a general guide. The tax results of 
other situations must be determined after a review of all facts 
and circumstances. 

(2) Returned goods. When sales are made either upon 
approval or upon a sale or return basis, and the buyer returns 
the property purchased and the entire selling price is refunded 
or credited to the buyer, the seller may deduct an amount 
equal to the selling price from gross proceeds of sales in com- 
puting tax liability. A deduction is available under the retail 
sales tax classification only if the amount of sales tax previ- 
ously collected from the buyer has been refunded by the 
seller to the buyer. If the property purchased is not returned 
within the guaranty period as established by contract, or if the 
full selling price is not refunded or credited to the buyer, a 
presumption is raised, subject to rebuttal by a preponderance 
of the evidence, that the property returned is not a returned 
good but is an exchange or a repurchase by the seller. 

(a) Example 1. Stan sells an article for $60.00 and cred- 
its his sales account with the sale. The buyer returns the arti- 
cle purchased within the guaranty period and the purchase 
price and the sales tax previously paid by the buyer is 
refunded or credited to the buyer. If the sale has not been 
reported to the department of revenue, Stan may deduct 
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$60.00 for the returned article from his gross sales amount. If 
Stan has already reported the sale on his excise tax return, he 
may take a deduction for $60.00 for the returned article on his 
next filed excise tax return. 


(b) Restocking fees charged on returned goods. A 
"restocking fee" is a fee intended to cover the cost, by the 
seller, of restoring returned items to saleable condition and 
returning them to inventory. The restocking fee is the same 
regardless of when a purchased item is returned to the seller 
by the buyer. 


If all the conditions of this subsection are met for 
returned merchandise with the exception of a restocking fee, 
the transaction will be viewed as a sale return and not as a 
repurchase. When a sale return occurs, a deduction may be 
taken under the appropriate tax classification used in report- 
ing the original sale. However, the restocking fee is consid- 
ered income and taxable under the service and other business 
activities B&O tax classification. 


(i) Example 2. Ace Auto Parts (Ace) sells a catalytic 
converter to Stan for $400.00 plus tax. The receipt that Ace 
gives Stan states that returns must be made within 30 days 
and a $35.00 restocking fee will apply to returns. Stan real- 
izes after he gets the part home that it is the wrong one for his 
car. When Stan returns the part, he finds that Ace does not 
have the catalytic converter that he needs for his car. Ace 
computes Stan's refund of $400.00 plus sales tax minus the 
$35.00 restocking fee. Ace may reduce its gross retail sales 
by $400.00, but must report the $35.00 restocking fee under 
the service and other business activities B&O tax classifica- 
tion. 

(ii) Example 3. Breen's Department Store (Breen's) 
accepts returned items, in new condition, but may discount 
the original purchase price based on the time elapsed since 
purchase. 


Return within Amount of credit 


0 - 30 days from receipt 100% of original purchase 


price 


31 - 60 days from receipt 75% of original purchase 


price 


61 + days from receipt 50% of original purchase 


price 


For example, Jill purchases a dress from Breen's and 
returns the dress 45 days after purchase. Breen's refunds or 
provides a credit to her of 75 percent of the cost of the dress. 
The amount retained by Breen's is not considered a restock- 
ing fee. This is considered a repurchase by Breen's, and thus 
no deductions are allowed under the retailing B&O tax or 
retail sales tax classifications on Breen's excise tax return. 


(3) Defective goods. This subsection does not apply to 
new motor vehicles under an original manufacturer's war- 
ranty. See subsection (4) of this rule regarding new motor 
vehicles under an original manufacturer's warranty. 

When bona fide refunds, credits, or allowances are given 
within the guaranty period by a seller to a buyer on account of 
defects in goods sold, the seller may deduct the amount of 
such refunds, credits, or allowances in computing its tax lia- 
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bility, if the seller has refunded the proportionate amount of 
the sales tax it previously collected from the buyer. 


Example 4. On April 5th, Stan sells an item to Bob for 
$60.00. Stan records the sale as gross income. The item is 
later found to be defective by Bob. 


(a) Bob returns the item prior to Stan reporting the sale 
on his excise tax return, and remitting B&O tax and the col- 
lected retail sales tax. Stan refunds Bob the purchase price 
including the retail sales tax. Stan may subtract $60.00 from 
his gross income when completing his excise tax return. 


(b) Bob returns the defective article and Stan allows him 
a full credit of $60.00 towards another article. The new arti- 
cle's price is $80.00. Bob pays, in cash, the additional $20.00 
plus retail sales tax on the $20.00. Stan records the $20.00 as 
gross sales. The allowance for the defective article ($60.00) is 
already included in Stan's gross sales, thus only the $20.00 
($60.00 credit and $20.00 cash = $80.00 purchase price) 
should be added to the gross sales amount. 


(c) Bob waits a month to return the defective item for a 
refund. Stan refunds Bob the full purchase price of $60.00 
plus the retail sales tax. As Stan has already reported the sale 
on his excise tax return, he may deduct $60.00 under 
"Returns" for both the retailing B&O tax and retail sales tax 
classifications on his next excise tax return. 


(d) Bob is willing to keep the defective item but requests 
a partial refund to offset repair costs. Stan refunds Bob 
$25.00 of the purchase price, plus the applicable retail sales 
tax. As Stan has already reported the sale on his excise tax 
return, he may take a deduction for $25.00 under both the 
retailing B&O tax and retail sales tax classifications on his 
next excise tax return. 


(4) Motor vehicle warranties - Lemon law. A manu- 
facturer that replaces or repurchases a new motor vehicle 
under warranty because of a defective condition is required to 
refund to the consumer the "collateral charges" (RCW 
19.118.021(2)) which include retail sales tax. The refund will 
be made to the consumer by the manufacturer or by the dealer 
for the manufacturer. The department of revenue will then 
verify calculations and credit or refund the correct amount of 
the tax so refunded. For information on the lemon law, other 
than retail sales tax, contact the attorney general's office. 


(a) What documentation is needed for credit or 
refund? To receive a credit or refund, the manufacturer or 
dealer must provide the following information to the depart- 
ment of revenue establishing that the dealer collected the 
retail sales tax and that it was refunded to the consumer: 


(i) A complete copy of the new motor vehicle arbitration 
board decision including the owner signed acceptance/denied 
page; or 

(ii) The Lemon Law Refund Request Verification Form 
completed in nonarbitrated situations; and 


(iii) A statement signed and dated by the consumer 
accepting the arbitration board decision or the manufacturer's 
nonarbitrated repurchase offer. The statement must include 
the consumer's name, repurchase offer date, total repurchase 
amount, sales tax amount refunded, the name of the manufac- 
turer issuing the refund and any other supporting documents 
needed to substantiate the claim; and 
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(iv) A copy of the dealer invoice (purchase order) or 
lease agreement, signed by the consumer, that shows the 
amount of retail sales tax paid; and 

(v) A copy of the manufacturer's refund check(s) for 
repurchase drawn payable to the consumer and/or lien holder; 
and 

(vi) For the calculation of reasonable offset for mileage 
provide all supporting documentation necessary to verify the 
calculation used and documentation (e.g., all dealer repair 
records or service records) to verify the attempted repairs to 
the vehicle did comply with RCW 19.118.041. 

(b) Where can I obtain the Lemon Law Refund 
Request Verification Form? The "Lemon Law Refund 
Request Verification Form" is available on the department's 
web site at dor.wa.gov, or by calling the department's tele- 
phone information center at 1-800-647-7706, or writing to: 


Taxpayer Services 
Department of Revenue 
P.O. Box 47478 

Olympia, WA 98504-7478 


(c) Where should documentation be sent? All docu- 
mentation from manufacturers for credit or refund on lemon 
law refunds should be sent to: 


Audit Division/Lemon Law Refund Section 
Department of Revenue 

P.O. Box 47474 

Olympia, WA 98504-7474 


WSR 15-15-161 
PERMANENT RULES 
COMMUNITY COLLEGES 
OF SPOKANE 
[Filed July 21, 2015, 2:55 p.m., effective August 21, 2015] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: This proposal repeals and replaces the previous 
chapter on student conduct. Changes reflect compliance with 
the Violence Against Women Act (VAWA), Campus SaVE 
Act, and Title IX guidance from the Office for Civil Rights, 
as well as changes in the law regarding bullying, harassment, 
discrimination, sexual violence, educational records and per- 
sonal use of marijuana. The changes are consistent with the 
recommendations in the model student conduct code and 
model hearing procedures for Washington community and 
technical college[s] and CCS Board Policy 3.30.01 on Non- 
discrimination/Antiharassment Educational Programs. 

Citation of Existing Rules Affected by this Order: 
Repealing chapter 132Q-30 WAC. 

Statutory Authority for Adoption: RCW 28B.50.140. 

Adopted under notice filed as WSR 15-11-096 on May 
20, 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 54, Amended 0, Repealed 44; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
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Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: July 21, 2015. 


Kathleen Roberson 
Executive Assistant 
to the CFO 


REPEALER 


The following chapter of the Washington Administrative 


Code is repealed: 
WAC 132Q-30-101 


WAC 132Q-30-105 
WAC 132Q-30-110 
WAC 132Q-30-115 
WAC 132Q-30-120 


WAC 132Q-30-125 


WAC 132Q-30-130 
WAC 132Q-30-135 
WAC 132Q-30-140 
WAC 132Q-30-145 
WAC 132Q-30-200 


WAC 132Q-30-210 
WAC 132Q-30-212 
WAC 132Q-30-214 
WAC 132Q-30-216 
WAC 132Q-30-218 
WAC 132Q-30-220 


WAC 132Q-30-222 
WAC 132Q-30-224 


WAC 132Q-30-226 
WAC 132Q-30-228 
WAC 132Q-30-230 
WAC 132Q-30-231 


Standards of conduct for students— 
Preamble. 


Definitions. 
Interpretations. 
Decisions and appeals. 


Jurisdiction of the standards of con- 
duct for students. 


Violation of law and standards of stu- 
dent conduct. 


Responsibility for guests. 
Students studying abroad. 
Group conduct. 

Records. 


Misconduct— Violations of the stan- 
dards of conduct for students. 


Academic dishonesty. 

Disruption or obstruction. 

Abuse of self or others. 

Theft or damage to property. 
Hazing. 

Failure to comply with college offi- 
cials. 


Unauthorized keys or unauthorized 
entry. 


Violation of CCS policy, procedure, 
tule, or regulation. 


Violation of law. 
Drugs and drug paraphernalia. 
Alcohol. 


Smoking and tobacco use. 
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WAC 132Q-30-232 
WAC 132Q-30-234 
WAC 132Q-30-236 


WAC 132Q-30-238 


WAC 132Q-30-240 
WAC 132Q-30-242 
WAC 132Q-30-244 
WAC 132Q-30-246 
WAC 132Q-30-248 
WAC 132Q-30-250 
WAC 132Q-30-252 
WAC 132Q-30-254 
WAC 132Q-30-305 
WAC 132Q-30-310 


WAC 132Q-30-315 


WAC 132Q-30-320 
WAC 132Q-30-325 
WAC 132Q-30-330 


WAC 132Q-30-335 
WAC 132Q-30-400 
WAC 132Q-30-500 
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Firearms and dangerous weapons. 
Disorderly conduct. 


Unauthorized use of electronic or 
other devices. 


Abuse or theft of CCS information 
technology. 


Abuse of the student conduct system. 
Discrimination. 

Sexual misconduct. 

Harassment. 

Stalking. 

Reckless endangerment. 
Trespassing. 

Violation of a disciplinary sanction. 
Complaints. 


Disposition of complaints by the chief 
student services officer. 


Notice to the accused student of com- 
plaint. 


Interim suspension. 
Student conduct board hearings. 


Student conduct board decision and 
notification. 


Appeals—Review of decision. 
Disciplinary sanctions. 


Classroom misconduct and authority 
to suspend for up to three days. 


Chapter 132Q-10 WAC 
STANDARDS OF CONDUCT FOR STUDENTS 


NEW SECTION 


WAC 132Q-10-101 Standards of conduct for stu- 
dents—Preamble. (1) Community Colleges of Spokane 
(CCS), a multicollege district, provides its community and 
students with education and services of the highest quality. 
We do this in a manner which exhibits concern and sensitiv- 
ity to students, faculty, staff and others who utilize our ser- 
vices and facilities. It is essential that members of CCS 
exhibit appropriate and conscientious behavior in dealing 
with others. 

(2) CCS expects all students to conduct themselves in a 
manner consistent with its high standards of scholarship and 
conduct. Student conduct, which distracts from or interferes 
with accomplishment of these purposes, is not acceptable. 
Students are expected to comply with these standards of con- 
duct for students both on and off campus and acknowledge 
the college's authority to take disciplinary action. 

(3) Admission to a college within CCS carries with it the 
presumption that students will conduct themselves as respon- 
sible members of the academic community. This includes an 
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expectation that students will obey the law, comply with pol- 
icies, procedures and rules of the district, the colleges and 
their departments, maintain a high standard of integrity and 
honesty and respect the rights, privileges and property of 
other members of CCS. 

(4) Students are responsible for their conduct. These 
standards of conduct for students promote CCS's educational 
purposes and provide students a full understanding of their 
rights and responsibilities. Sanctions for violations of the 
standards of conduct for students will be administered under 
this chapter. When violations of laws of the state of Washing- 
ton and/or the United States are also involved, the college 
may refer such matters to proper authorities and in the case of 
minors, this conduct may be referred to parents or legal 
guardians consistent with the provisions of FERPA. 

(5) This chapter, chapter 132Q-10 WAC, constitutes the 
Community Colleges of Spokane standards of conduct for 
students. This chapter may also be referred to as the CCS stu- 
dent code of conduct. 


NEW SECTION 


WAC 132Q-10-105 Definitions. For the purposes of 
this chapter, the following terms shall mean: 

(1) "Accused student" means any student accused of vio- 
lating the standards of conduct for students. 

(2) "Appeals board" is a district-wide board composed of 
one administrator from each college appointed by the chief 
executive of that college. The appeals board considers 
appeals from a student conduct board's determination or from 
the sanctions imposed by the student conduct officer. The 
appeals board is convened by the student conduct officer. 

(3) The "chief student services officer" is the vice-presi- 
dent of student services of Spokane Community College or of 
Spokane Falls Community College, or a person designated by 
the college president to be responsible for the administration 
of the standards of conduct for students. The chief student 
services officer also serves as the Title IX coordinator for 
matters regarding conduct of Community Colleges of Spo- 
kane (CCS) students. 

(4) "College" means Spokane Community College, Spo- 
kane Falls Community College, and all locations of CCS. 

(5) "College official" includes any person employed by 
the college performing assigned duties with the exception of 
work study students. 

(6) "College premises" includes all land, buildings, facil- 
ities, and other property in the possession of or owned, used, 
or controlled by the Community Colleges of Spokane 
(including adjacent streets and sidewalks). 

(7) "College president" includes the president of Spo- 
kane Falls Community College and the president of Spokane 
Community College. Each president is authorized to desig- 
nate a chief student service officer on behalf of his or her 
respective institutions. 

(8) "Complainant" means any member of CCS, includ- 
ing employee(s), contractor(s), visitor(s), or guest(s) who 
submits a report alleging that a student violated the standards 
of conduct for students. When students believe they have 
been victimized by another student's misconduct, they have 
the same rights under these standards as are provided to the 
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complainant, even if another member of CCS submitted the 
charge itself. For the purposes of complaints involving sexual 
misconduct, the "complainant" is the alleged victim of sexual 
misconduct even if the complaint is filed by a third party 
including, but not limited to, complaints filed by CCS, SFCC, 
or SCC. 

(9) "Disciplinary action" is the process by which disci- 
pline is imposed against a student, members of a student 
organization, or a student organization for a violation of the 
standards of conduct for students by a student conduct offi- 
cer, the student conduct board, the student conduct adminis- 
trative panel, the appeals board, or a faculty member. 

(10) "Disciplinary appeal" is the process by which an 
aggrieved student can appeal the discipline imposed by the 
chief student services officer, the student conduct officer, the 
student conduct board, or the student conduct administrative 
panel. Appeals of all appealable disciplinary action shall be 
determined by the appeals board. 

(11) "Disciplinary hearing" is the process during which 
an accused student has the opportunity to respond to a com- 
plaint alleging a violation(s) of the standards of conduct for 
students. The accused student has the opportunity to explain 
what he or she did and to provide evidence that is relevant to 
the complaint. Alleged misconduct that would not result in 
suspension in excess of ten instructional days or an expulsion 
shall be reviewed through a brief adjudicative proceeding 
held by the student conduct officer or the student conduct 
board. 

(12) "Faculty member" means a teacher, counselor, or 
librarian or person who is otherwise considered by the col- 
lege to be a member of its faculty. 

(13) "Filing" is the process by which a document is offi- 
cially delivered to a school official responsible for facilitating 
a disciplinary review. Unless expressly specified otherwise, 
filing shall be accomplished by: 

(a) Hand delivery of the document to the school official 
or school official's assistant; or 

(b) By sending the document by e-mail and first class 
mail to the recipient's college e-mail and office address. 
Papers required to be filed with the college shall be deemed 
filed upon actual receipt during office hours at the office of 
the specified official. 

(14) "Instructional day" means Monday through Friday, 
except for federal or state holidays, when students are in 
attendance for instructional purposes. 

(15) "Member of CCS" includes any person who is a stu- 
dent, faculty member, college official, guest, contractor, or 
visitor of CCS. A person's status in a particular situation is 
determined by the chief student services officer. 

(16) "Notice" or "service" is the process by which a doc- 
ument is officially delivered to a party. Unless expressly 
specified otherwise, service upon a party shall be accom- 
plished by: 

(a) Hand delivery of the document to the party; or 

(b) By sending the document by e-mail and by certified 
mail or first class mail to the party's last known address. Ser- 
vice is deemed complete upon hand delivery of document or 
upon the date the document is e-mailed and deposited into 
mail. 
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(17) "Respondent" is the student against whom disci- 
plinary action is initiated. 

(18) "Sexually violent conduct" is a sexual or gender- 
based violation of the standards of conduct for students 
including, but not limited to: 

(a) Nonconsensual sexual activity including sexual 
activity for which clear and voluntary consent has not been 
given in advance; and sexual activity with someone who is 
incapable of giving valid consent because, for example, she 
or he is underage, sleeping, incapacitated due to alcohol or 
drugs, has an intellectual or other disability that prevents the 
individual from having the capacity to give consent, or is sub- 
ject to duress, threat, coercion or force. 

(b) Sexual assault, domestic violence, dating violence, 
and sexual or gender-based stalking; 

(c) Nonphysical conduct such as indecent liberties, sex- 
ual exploitation, indecent exposure, sexual exhibitionism, sex 
or gender-based digital media stalking, sexual or gender- 
based online harassment, sexual or gender-based cyberbully- 
ing, nonconsensual posting or recording of a sexual activity, 
and nonconsensual distribution of a recording of a sexual 
activity. 

(19) "Student" includes a person taking courses at or 
through the college, either full time or part time. For the pur- 
poses of the standards of conduct for students, the term 
applies from the time of application for admission through 
the actual receipt of a degree or certificate, even though con- 
duct may occur before classes begin or after classes end. The 
term also applies during the academic year, during periods 
between terms of actual enrollment and includes individuals 
who are not officially enrolled for a particular quarter but 
have a continuing relationship with the college (including 
suspended students), and students participating in study 
abroad programs. "Student" also includes "student organiza- 
tion" and persons who withdraw after allegedly violating the 
standards of conduct for students. 

(20) "Student organization" means any number of per- 
sons who have complied with the formal requirements for 
college recognition, such as clubs and associations, and are 
recognized by the college as such. 

(21) "Student conduct administrative panel" is a panel 
appointed by the president of the college to hear initial com- 
plaints referred by the student conduct officer involving alle- 
gations of sexual misconduct or other misconduct which may 
result in a suspension of more than ten instructional days or 
dismissal/expulsion from the college. The panel shall consist 
of three faculty members appointed by the president and two 
members of the administration, but not the vice-president of 
student services, appointed by the president at the beginning 
of the academic year. One of the members of the administra- 
tion shall serve as the chair of the committee. If that individ- 
ual is not available for a hearing or has a conflict of interest, 
the other member of the administration shall chair the indi- 
vidual hearing. The chairs shall receive annual training on 
protecting victims and promoting accountability in cases 
involving allegations of sexual misconduct. The student con- 
duct officer convenes the board and appoints the chair for 
each hearing. Hearings may be held by a quorum of three 
members of the committee so long as one faculty member 
and one administrator are included on the hearing panel. 
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Committee action may be taken upon a majority vote of all 
committee members attending the hearing. 

(22) "Student conduct board" is a board appointed by the 
president of the college to hear initial complaints referred by 
the student conduct officer to determine whether a student 
has violated the general standards of conduct for students, 
and to impose sanctions when a violation has been committed 
for misconduct that would result in discipline involving an 
academic suspension of ten instructional days or less or a dis- 
cipline not involving dismissal or expulsion from the college. 
The board shall have at least one member from the respective 
groups: Faculty, students, and administration. The student 
conduct officer convenes the board and appoints the chair. 
Hearings may be held by a quorum of three members of the 
committee so long as one faculty member and one student are 
included on the hearing panel. Committee action may be 
taken upon a majority vote of the committee members attend- 
ing the hearing. 

(23) "Student conduct officer" means the individual or 
individuals designated by the college president to facilitate 
and coordinate student conduct matters pursuant to these 
standards of conduct for students. 

(24) "Title IX coordinator" means the vice-president of 
student services for the college or his/her designee who is 
responsible for coordinating Title IX matters regarding stu- 
dents of CCS who is also known as the chief student services 
officer. 


NEW SECTION 


WAC 132Q-10-110 Interpretations. Any question of 
interpretation or application of the standards of conduct for 
students shall be determined by the chief student services 
officer. 


NEW SECTION 


WAC 132Q-10-112 Records. (1) Disciplinary records 
are maintained in accordance with the records retention 
schedule. 

(2) The disciplinary record is generally considered con- 
fidential pursuant to the Family Educational Rights and Pri- 
vacy Act (FERPA). 

(3) Students may request a copy of their own disciplinary 
record at their own reasonable expense by making a written 
request to the chief student services officer. 

(4) Personally identifiable student information is 
redacted to protect another student's privacy consistent with 
FERPA. 

(5) Students may authorize release of their own disci- 
plinary record to a third party in compliance with the FERPA 
by making a written request to the chief student services offi- 
cer. 

(6) Pursuant to FERPA, the college may inform the com- 
plainant of the outcome of any disciplinary proceeding 
involving a crime of violence or nonforcible sex offense as 
defined by FERPA including: Arson; assault offenses (aggra- 
vated assault, simple assault, intimidation, and stalking); bur- 
glary, criminal homicide (manslaughter by negligence, mur- 
der, and nonnegligent manslaughter); destruction/damage/ 
vandalism of property; kidnapping/abduction; robbery; forc- 
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ible sex offenses (rape, sodomy, assault with an object, fon- 
dling, indecent liberties, and child molestation); and nonforc- 
ible sex offenses (incest and statutory rape). 

(7) The college may not communicate a student's disci- 
plinary record to any person or agency outside the college 
without the prior written consent of the student, except as 
required or permitted by law. Exceptions include, but are not 
limited to: 

(a) The student's parents or legal guardians may review 
these records if the student is a minor or a dependent for tax 
purposes as permitted by FERPA. 

(b) To another educational institution, upon request, 
where the student seeks or intends to enroll. 

(c) In response to a lawfully issued subpoena. 

(d) In response to a court order. 


NEW SECTION 


WAC 132Q-10-115 Decisions and appeals. Decisions 
made by a student conduct board, the student conduct officer, 
or chief student services officer shall remain in effect during 
the appeal processes provided in this chapter unless an order 
of stay is granted by the chief student services officer. Stu- 
dents must identify if they are seeking a stay of a decision by 
the student conduct board, the student conduct officer or 
chief student services officer in their appeal. Appeals will 
comply with this chapter. 


NEW SECTION 


WAC 132Q-10-120 Jurisdiction of the standards of 
conduct for students. The standards of conduct for students 
apply to conduct that occurs on college premises, at college- 
sponsored activities, and to off-campus conduct that 
adversely affects CCS's educational environment and/or the 
pursuit of its objectives as set forth in its mission. Jurisdiction 
extends to locations in which students are engaged in official 
college activities including, but not limited to, athletic events, 
activities funded by associated students, training internships, 
cooperative and distance education, online education, study 
abroad programs, practicums, supervised work experiences, 
any other college-sanctioned social or club activities, and/or 
foreign or domestic travel associated with any of these events 
or activities. Students are responsible for their conduct from 
the time of application for admission through the actual 
receipt of a degree, even though conduct may occur before 
classes begin or after classes end, as well as during the aca- 
demic year and during periods between terms of actual 
enrollment. These standards shall apply to a student's conduct 
even if the student withdraws from college while a disci- 
plinary matter is pending. The college has sole discretion to 
determine what conduct occurring off campus adversely 
impacts the college and/or the pursuit of its objectives. 


NEW SECTION 


WAC 132Q-10-125 Violation of law and standards of 
student conduct. (1) College disciplinary proceedings may 
be instituted against a student charged with conduct that 
potentially violates both the criminal law and the standards of 
conduct for students without regard to pending criminal liti- 
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gation in court or criminal arrest and prosecution. Proceed- 
ings under these standards of conduct may be carried out 
prior to, simultaneously with, or following civil or criminal 
proceedings at the discretion of the chief student services 
officer. Determinations made or sanctions imposed under 
these standards of conduct are not subject to change because 
criminal charges were dismissed, reduced or resolved in 
favor of or against the criminal law defendant. Students in 
this circumstance who remain silent should recognize that 
they give up their opportunity to explain their side of the 
story and that a decision will be made based on the informa- 
tion presented. 

(2) When a student is charged by federal, state or local 
authorities with a violation of law, the college does not 
request or agree to special consideration for that student 
because he or she is a student. If the alleged offense also is 
being processed under the standards of conduct for students, 
the college may advise off-campus authorities of the exis- 
tence of the standards and of how such matters are typically 
handled within CCS. The college cooperates with law 
enforcement and other agencies in the enforcement of crimi- 
nal law on campus and in the conditions imposed by criminal 
courts for the rehabilitation of student violators provided that 
the conditions do not conflict with college rules or sanctions. 
Members of CCS, acting in their personal capacities, remain 
free to interact with governmental representatives as they 
deem appropriate. 


NEW SECTION 


WAC 132Q-10-130 Responsibility for guests. A stu- 
dent or student organization is responsible for the conduct of 
guests on or in college premises and at functions sponsored 
by the college or sponsored by a recognized student organiza- 
tion. Bringing any person including children to a teaching 
environment without the express approval of the faculty 
member or other authorized official is prohibited. 


NEW SECTION 


WAC 132Q-10-135 Students studying abroad. Stu- 
dents who participate in any college-sponsored or sanctioned 
international study program shall observe the following: 

(1) The laws of the host country; 

(2) The academic and disciplinary regulations of the edu- 
cational institution or residential housing program where the 
student is studying; 

(3) The policies, procedures, rules, and regulations of 
CCS, its colleges and departments and any behavioral con- 
tracts between CCS, SFCC, or SCC with a student; 

(4) Any other agreements related to the student's study 
program in another country; and 

(5) The CCS standards of conduct for students. 


NEW SECTION 


WAC 132Q-10-140 Group conduct. Student organiza- 
tions, including student clubs and athletics, are expected to 
comply with the standards of conduct for students and with 
CCS policies and procedures when engaging in conduct that 
occurs on college premises and at college-sponsored activi- 
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ties. When a member or members of a student organization 
violates the standards of conduct for students or CCS policies 
or procedures, including engaging in off-campus conduct that 
adversely affects CCS's educational environment and/or the 
pursuit of its objectives as set forth in its mission, the student 
organization and/or individual members may be subject to 
appropriate sanctions. 


NEW SECTION 


WAC 132Q-10-200 Misconduct—Violations of the 
standards of conduct for students. (1) General misconduct 
- Any student or student organization alleged to have com- 
mitted or to have attempted to commit misconduct specified 
in this chapter is subject to the disciplinary proceedings as 
described in WAC 132Q-10-310 and to the disciplinary sanc- 
tions in WAC 132Q-10-320 and 132Q-10-400, except sexu- 
ally violent conduct as defined in WAC 132Q-10-105(18) 
and further detailed in WAC 132Q-10-244. 

(2) Sexually violent conduct - Any student or student 
organization alleged to have committed or to have attempted 
to commit sexually violent conduct as defined in WAC 
132Q-10-105(18) and further detailed in WAC 132Q-10-244 
is subject to the disciplinary process provided in WAC 132Q- 
10-332 is subject to the disciplinary sanctions in WAC 132Q- 
10-320 and 132Q-10-400. 


NEW SECTION 


WAC 132Q-10-210 Academic dishonesty and ethical 
violations. (1) Acts of academic dishonesty will be reported 
to the student conduct officer and include the following: 

(a) Cheating which includes: 

(i) Use of unauthorized assistance in taking quizzes, 
tests, or examinations. 

(ii) Acquisition, without permission, of tests or other 
academic material belonging to a member of the college fac- 
ulty or staff. 

(iii) Fabrication, which is the intentional invention or 
counterfeiting of information in the course of an academic 
activity. Fabrication includes: 

e Counterfeiting data, research results, information, or 
procedures with inadequate foundation in fact; 

e Counterfeiting a record of internship or practicum 
experiences; 

e Submitting a false excuse for absence or tardiness; 

e Unauthorized multiple submission of the same work; 
sabotage of others' work. 

(iv) Engaging in any behavior specifically prohibited by 
a faculty member in the course syllabus or class discussion. 

(v) Plagiarism which includes the use, by paraphrase or 
direct quotation, of the published or unpublished work of 
another person without full and clear acknowledgment. It 
also includes the unacknowledged use of materials prepared 
by another person or agency engaged in the selling of term 
papers or other academic materials. 

(vi) Facilitation of dishonesty, including not challenging 
academic dishonesty. 

(b) Knowingly furnishing false information to any col- 
lege official, faculty member, or office including submission 
of fraudulent transcripts from other institutions. 
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(c) Forgery, alteration or misuse of any college docu- 
ment, record or instrument of identification. 

(d) Tampering with an election conducted by or for CCS 
college students. 

(2) Acts of ethical violations will be reported to the stu- 
dent conduct officer and include the following: The breach of 
any generally recognized and published code of ethics or 
standards of professional practice that governs the conduct of 
a particular profession for which the student is taking a 
course or is pursuing as an educational goal. 


NEW SECTION 


WAC 132Q-10-211 Competence to profit from cur- 
riculum offerings. Students must demonstrate a competence 
to profit from the curriculum offerings of the college to retain 
the ability to attend college pursuant to RCW 28B.50.090. 


NEW SECTION 


WAC 132Q-10-212 Disruption or obstruction. Stu- 
dents have the right to freedom of speech, including the right 
to dissent or protest, but this expression may not interfere 
with the rights of other members of CCS or disrupt college 
activities. Student behavior that creates a disruptive atmo- 
sphere not consistent with the purposes of the college includ- 
ing teaching, administration, research, disciplinary proceed- 
ings, other college activities, or any college authorized activ- 
ities, whether conducted or sponsored by the college is 
prohibited pursuant to RCW 28B.50.090. Obstructing the 
free flow of pedestrian or vehicular traffic on college prem- 
ises or at college-sponsored events is prohibited. 


NEW SECTION 


WAC 132Q-10-214 Abuse of self. Physical abuse, 
threats, intimidation and/or other conduct, which threatens or 
endangers the health or safety of one's self. 


NEW SECTION 


WAC 132Q-10-215 Assault, intimidation, bullying, 
verbal threats. Assault, physical abuse, verbal abuse, 
threat(s), intimidation, bullying, or other conduct which 
harms, threatens, or is reasonably perceived as threatening 
the health or safety of another person or another person's 
property. For purposes of this paragraph: 

(1) Assault involves one person causing or attempting to 
cause bodily harm to another person: With a firearm; with a 
deadly weapon; with a weapon or other instrument or thing 
likely to produce bodily harm; with force that is likely to pro- 
duce bodily harm or death; through the administration, expo- 
sure or transmission of poison, a destructive or noxious sub- 
stance, or the human immunodeficiency virus; by strangula- 
tion or suffocation. It also includes actions which are 
intended to prevent or resist the execution of any lawful pro- 
cess, apprehension or detention of a person by a security offi- 
cer or law enforcement. 

(2) Bullying and intimidation - Any intentional written, 
verbal, or physical act including, but not limited to, one 
shown to be motivated by the victim's race, color, religion, 
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ancestry, national origin, gender, sexual orientation, or men- 
tal, physical or sensory disability, or other distinguishing 
characteristics, when the intentional electronic, written, ver- 
bal, or physical act is so severe, persistent or pervasive that it 
creates an intimidating or threatening educational environ- 
ment and: 

(a) Physically harms a student or damages the student's 
property; 

(b) Has the effect of substantially interfering with a stu- 
dent's education; or 

(c) Has the effect of substantially disrupting the orderly 
operation of the school. 

Nothing in this section requires the affected student to 
actually possess a characteristic that is a basis for the bullying 
or intimidation. 

(3) Cyberbullying - Is bullying conducted using elec- 
tronic communications including, but not limited to, elec- 
tronic mail, instant messaging, electronic bulletin boards, and 
social media sites. 

(4) Verbal threats - Include threats against a specific per- 
son or group of persons and places that person, or members of 
the specific group of persons, in reasonable fear of harm to 
person or property. The fear must be a fear that a reasonable 
person would have under all circumstances. If the threats are 
because of a person's perception of a victim's race, color, reli- 
gion, ancestry, national origin, gender, sexual orientation, or 
mental, physical or sensory disability, the fear must be fear 
that a reasonable person who is a member of the victim's race, 
color, religion, ancestry, national origin, gender, or sexual 
orientation, or who has the same mental, physical, or sensory 
disability as the victim would have. Words alone do not con- 
stitute malicious harassment unless the context or circum- 
stances surrounding the words indicate the words are a threat. 


NEW SECTION 


WAC 132Q-10-216 Theft or damage to property. 
Theft of, possession after it has been stolen, or misuse of, 
and/or actual or attempted damage to, real or personal prop- 
erty or money on or off campus of: 

(1) The college or state; 

(2) Any student, college officer, employee or organiza- 
tion; or 

(3) Any other person or organization. 


NEW SECTION 


WAC 132Q-10-218 Hazing. (1) Conspiring to engage 
in hazing or participating in hazing of another. 

(a) Hazing means any activity expected of someone join- 
ing a group (or maintaining full status in a group) that causes 
or is likely to cause a risk of mental, emotional and/or physi- 
cal harm, regardless of the person's willingness to participate. 

(b) Hazing activities may include the following: Abuse 
of alcohol during new member activities; striking another 
person whether by use of any object or one's body; creation of 
excessive fatigue; physical and/or psychological shock; and 
morally degrading or humiliating games or activities that cre- 
ate a risk of bodily, emotional, or mental harm. 

(c) Hazing does not include practice, training, condition- 
ing and eligibility requirements for customary athletic events 
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such as intramural or club sports and intercollegiate athletics, 
or other similar contests or competitions, but gratuitous haz- 
ing activities occurring as part of such customary athletic 
event or contest are prohibited. 

(2) Washington state law prohibits hazing which may 
subject violators to criminal prosecution under RCW 
28B.10.901. 

(3) Washington state law (RCW 28B.10.901) provides 
sanctions for hazing. 


NEW SECTION 


WAC 132Q-10-220 Failure to comply with college 
officials. Failure to comply with directions of college offi- 
cials acting in performance of their duties, including failure 
to identify oneself to these persons when requested to do so. 


NEW SECTION 


WAC 132Q-10-222 Unauthorized keys or unautho- 
rized entry. Unauthorized possession, duplication, or use of 
a key, keycard or other restricted means of access to any col- 
lege premises, or unauthorized entry to or use of college 
premises. 


NEW SECTION 


WAC 132Q-10-224 Violation of CCS policy, proce- 
dure, rule, regulation, or behavioral contract. Violation of 
policies, procedures, rules, or regulations of CCS, its colleges 
and departments and/or violation of a behavioral contract 
entered into with CCS, its colleges or departments. 


NEW SECTION 


WAC 132Q-10-226 Violation of law. Violation of any 
federal, state, or local law. 


NEW SECTION 


WAC 132Q-10-228 Drugs, controlled substances, 
and marijuana. (1) Legend drugs, narcotic drugs, controlled 
substances: Being observably under the influence of any leg- 
end drug, narcotic drug or controlled substance as defined in 
chapters 69.41 and 69.50 RCW, or otherwise using, possess- 
ing, delivering, manufacturing, or seeking any such drug or 
substance, except in accordance with a lawful prescription for 
that student by a licensed health care professional or as other- 
wise expressly permitted by federal, state, or local law, is 
prohibited. Use, possession and distribution of drug para- 
phernalia for the drugs and substances identified in this sec- 
tion is prohibited. 

(2) Marijuana: While state law permits the recreational 
use of marijuana, federal law prohibits such use on college 
premises or in connection with college activities. Being 
observably under the influence of marijuana or the psychoac- 
tive compounds found in marijuana, or otherwise using, pos- 
sessing, selling or delivering any product containing mari- 
juana or the psychoactive compounds found in marijuana and 
intended for human consumption, regardless of form, is pro- 
hibited. 
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NEW SECTION 


WAC 132Q-10-230 Alcohol. Being under the influence 
of any alcoholic beverage or otherwise using, possessing, 
manufacturing, selling, distributing any alcoholic beverages, 
or public intoxication (except as expressly permitted by law 
and college rules) are prohibited. Alcoholic beverages may 
not, in any circumstance, be used by, possessed by, sold, or 
distributed to any person under twenty-one years of age. 


NEW SECTION 


WAC 132Q-10-231 Use of tobacco, electronic ciga- 
rettes and related products. Use of tobacco, electronic cig- 
arettes and related products are prohibited in all Community 
Colleges of Spokane facilities and motor pool vehicles with 
no exception. 

(1) Smoking and tobacco use are also prohibited: 

(a) Within twenty-five feet of entrances, exits, windows 
that open, and ventilation intakes that serve an enclosed area 
where smoking and tobacco use are prohibited; and 

(b) Where designated on college premises. 

(2) "Smoking" means: 

(a) Inhaling, exhaling, burning, carrying or possessing 
any lighted tobacco product, including cigarettes, cigars, bidi, 
clove cigarettes, pipe tobacco, and any other lit tobacco prod- 
ucts; or 

(b) Use of electronic nicotine delivery devices and 
related products including, but not limited to, electronic ciga- 
rettes, vapor cigarettes, hookahs, waterpipes or similar prod- 
ucts. 

(3) "Tobacco use" means the personal use of: 

(a) Any tobacco product, which shall include smoking, 
as defined in subsection (2) of this section, as well as use of 
an electronic cigarette or any other device intended to simu- 
late smoking; 

(b) Smokeless tobacco, including snuff, chewing 
tobacco, smokeless pouches, or any other form of loose-leaf, 
smokeless tobacco. 

(4) "Facilities" means a district owned or controlled 
property, building, or component of that property/building. 

(5) "Motor pool vehicles" means vehicles assigned to 
specific college departments or programs; vehicles used for 
instructional purposes; vehicles dispatched to staff and stu- 
dents on a reserved, single-use basis; and vehicles assigned to 
specific faculty and staff. 


NEW SECTION 


WAC 132Q-10-232 Firearms and dangerous weap- 
ons. No student may carry, possess, or use any firearm, 
explosive (including fireworks), dangerous chemical, or any 
dangerous weapon on college premises. Paintball guns, air 
guns, and any other items that shoot projectiles are not per- 
mitted on college premises. 


NEW SECTION 


WAC 132Q-10-234 Disorderly conduct. Participation 
in any activity which unreasonably disrupts the operations of 
the college or infringes on the rights of another member of 
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the college community, or leads or incites another person to 
engage in such an activity. This includes, but is not limited to, 
conduct that is disorderly, lewd, or indecent, disturbs the 
peace, or assists or encourages another person to disturb the 
peace. 


NEW SECTION 


WAC 132Q-10-236 Unauthorized use of electronic or 
other devices. Making an audio or video record of any per- 
son while on college premises without his/her prior knowl- 
edge or without his/her effective consent, when such a 
recording is likely to cause injury or distress. This includes 
surreptitiously taking pictures of another person in a gym, 
locker room, or restroom. 


NEW SECTION 


WAC 132Q-10-238 Abuse or theft of CCS informa- 
tion technology. Theft or misuse of computer facilities, 
equipment and information technology resources including: 

(1) Unauthorized entry into a file, message, or other item 
to use, read, or change the contents, or for any other purpose. 

(2) Unauthorized duplication, transfer, or distribution of 
a file, message, or other item. 

(3) Unauthorized use of another individual's identifica- 
tion and/or password. 

(4) Unauthorized monitoring of another's e-mail commu- 
nications directly or through spyware. 

(5) Sending false messages to third parties using 
another's e-mail identity. 

(6) Use of computing facilities and resources to interfere 
with the work of another student, faculty member, college 
official, or others outside of CCS. 

(7) Use of computing facilities and resources to send, 
display, or print an obscene, harassing, or threatening mes- 
sage, text or image. 

(8) Use of computing facilities and resources to interfere 
with normal operation of the college computing system, 
including disrupting electronic communications with spam or 
by sending a computer virus. 

(9) Use of computing facilities and resources in violation 
of copyright laws. 

(10) Adding to or otherwise altering the infrastructure of 
the college's electronic information resources without autho- 
rization. 

(11) Any violation of the CCS acceptable use of infor- 
mation technology resources policy. 


NEW SECTION 


WAC 132Q-10-240 Abuse of the student conduct sys- 
tem. Abuse of the student conduct system, including: 

(1) Failure to obey the notice from a student conduct 
officer, student conduct board, student conduct administra- 
tive panel or college official to appear for a meeting or hear- 
ing as part of the student conduct system. 

(2) Falsification, distortion, or misrepresentation of 
information before a chief student services officer, student 
conduct officer, student conduct board, student conduct 
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administrative panel or college official during an interview, 
meeting or hearing. 

(3) Disruption or interference with the orderly conduct of 
a proceeding before a chief student services officer, student 
conduct officer, student conduct board, or student conduct 
administrative panel proceeding. 

(4) Filing a fraudulent complaint or initiating a student 
conduct proceeding in bad faith. 

(5) Attempting to discourage or interfere with an individ- 
ual's proper participation in, or use of, the student conduct 
system. 

(6) Attempting to destroy or alter potential evidence. 

(7) Attempting to intimidate or improperly influence or 
pressure a witness or a potential witness. 

(8) Attempting to influence the impartiality of any hear- 
ing officer, including the chief student services officer, the 
student conduct officer, any member of a student conduct 
board, any member of a student conduct administrative panel, 
any appeals board member, and/or any faculty or staff prior 
to or during the course of the student conduct board proceed- 
ing. 

(9) Harassment (verbal or physical) or intimidation of 
any hearing officer, including the chief student services offi- 
cer, the student conduct officer, any member of a student con- 
duct board, any member of a student conduct administrative 
panel, any appeals board member, and/or any faculty member 
or staff prior to, during, or after a student conduct code pro- 
ceeding. 

(10) Failure to comply with the sanction(s) imposed 
under the standards of conduct for students. 

(11) Influencing or attempting to influence another per- 
son to commit an abuse of the student conduct code system. 


NEW SECTION 


WAC 132Q-10-242 Discrimination. Discrimination on 
the basis of race, creed, color, religion, national or ethnic ori- 
gin, age, sex, marital status, pregnancy, parental status or 
families with children, status as a mother breastfeeding her 
child, AIDS/HIV or hepatitis C, honorably discharged vet- 
eran status, sexual orientation, gender identity or expression, 
disability, use of guide dog or service animal by a person with 
a disability, genetic information, or other legally protected 
classifications is prohibited in conformity with federal and 
state laws. Discrimination includes physical, verbal, written 
conduct (including conduct via social and electronic media), 
or other conduct that is sufficiently severe, persistent or per- 
vasive, and objectively offensive as to substantially interfere 
with a reasonable person's ability to study, participate in or 
benefit from CCS's educational programs, educational oppor- 
tunities, and/or employment benefits and opportunities such 
that the person or group is effectively denied equal access/ 
opportunities based on protected status. 


NEW SECTION 


WAC 132Q-10-243 Sexual harassment. Sexual 
harassment is conduct which includes, but is not limited to, 
engaging in unwelcome gender-based conduct. It may be 
between members of the opposite sex or between members of 
the same sex and does not necessarily have to be of a sexual 


Washington State Register, Issue 15-15 


nature if it is based on gender. Harassing conduct may 
include, but is not limited to, physical conduct, verbal, writ- 
ten, social media, and electronic communications. It includes 
sexual advances, requests for sexual favors, or other conduct 
of a sexual nature where: 

(1) Submission to such conduct is made, either expressly 
or implicitly a term or condition of an individual's education 
or employment; or 

(2) Submission or rejection of such conduct by an indi- 
vidual is used as the basis for employment or educational 
decisions affecting any individual; or 

(3) Such conduct is sufficiently severe, persistent or per- 
vasive, and objectively offensive as to substantially interfere 
with, disrupt, limit, undermine or deprive a person the ability 
to participate in or to receive the benefits, services or oppor- 
tunities of Community Colleges of Spokane's educational 
programs and activities and/or employment benefits and 
opportunities. 

In determining whether sexual harassment exists, it is 
immaterial whether the victim resists and suffers the threat- 
ened harm or submits and thus avoids the threatened harm. 


NEW SECTION 


WAC 132Q-10-244 Sexually violent conduct. Sexu- 
ally violent conduct includes the following: Domestic vio- 
lence, dating violence, stalking, nonconsensual sexual inter- 
course, and nonconsensual sexual contact. This conduct also 
includes, but is not limited to, indecent liberties, sexual 
exploitation, indecent exposure, sexual exhibitionism, sex- 
based cyberharassment, prostitution or the solicitation of a 
prostitute, peeping or other voyeurism, or exceeding the 
boundaries of consent including allowing others to view con- 
sensual sex, the nonconsensual posting or recording of sexual 
activity, domestic violence, dating violence, and stalking. 

(1) Domestic violence: (a) Physical harm, bodily injury, 
assault, or the infliction of fear of imminent body harm, 
bodily injury or assault, between family or household mem- 
bers; (b) sexual assault of one family or household member 
by another; or (c) stalking of one family or household mem- 
ber by another family or household member. Pursuant to 
chapter 10.99 RCW, it also includes, but is not limited to, the 
following crimes when committed by one family or house- 
hold member against another: Assault; drive-by shooting; 
reckless endangerment; coercion; burglary; criminal trespass, 
malicious mischief; kidnapping; unlawful imprisonment; and 
violation of a restraining order, no-contact order or protection 
order. 

(2) Dating violence (aka relationship violence) is a type 
of domestic violence, except the acts are committed by a per- 
son who is or has been in a social relationship of a romantic 
or intimate nature with the victim. 

(3) Stalking is intentional and repeated harassment or 
repeated following of another person, which places that per- 
son in reasonable fear that the stalker intends to injure the 
person, another person, or the property of the person or 
another person, and the stalker either intends to frighten, 
intimidate, or harass the person, or knows or reasonably 
should know that the person is frightened, intimidated or 
harassed, even if the stalker lacks such an intent. 
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(4) Cyberstalking is when a person, with the intent to 
harass, intimidate, torment or embarrass any other person 
makes an electronic communication including, but not lim- 
ited to, electronic mail, internet-based communications 
(social media sites and electronic bill boards), pager service, 
or instant messaging using (a) any lewd, lascivious, indecent, 
or obscene words, images or language, or suggesting the 
commission of any lewd or lascivious act; (b) anonymously 
or repeatedly whether or not conversation occurs; or (c) 
threatening to inflict injury on the person or property of the 
person called or any member of his or her family or house- 
hold. 

(5) Nonconsensual sexual intercourse means any pen- 
etration; of the vagina or anus however slight, by an object, 
when committed on one person by another, whether such per- 
sons are of the same or opposite sex, except when such pene- 
tration is accomplished for medically recognized treatment or 
diagnostic purposes; and any act of sexual contact between 
persons involving the sex organs of one person and the mouth 
or anus of another whether such persons are of the same or 
opposite sex without consent and/or by force. 

(6) Nonconsensual sexual contact means any inten- 
tional touching of the sexual or other intimate parts of a per- 
son done for the purpose of gratifying sexual desire of either 
party or a third party, however slight, without consent and/or 
by force. Sexual touching includes any bodily contact with 
the breasts, groin, mouth, or other bodily orifice of another 
individual, or any bodily contact in a sexual manner. 

(7) Indecent liberties means knowingly causing sexual 
contact with a person by forcible compulsion or when the 
person is incapable of consent by reason of mental defect, 
mental incapacitation, or physical helplessness. Sexual con- 
tact is defined as any nonconsensual touching of the sexual or 
other intimate parts of a person done for the purpose of grati- 
fying the sexual desire of either party. 

(8) Consent means the affirmative, unambiguous, and 
voluntary agreement to engage in a specific sexual activity 
during a sexual encounter. Any individual who engages in 
sexual activity when the individual knows, or should know, 
that the other person is physically or mentally incapacitated, 
has engaged in nonconsensual conduct. Consent cannot be 
given by an individual who is: (a) Asleep or mentally or 
physically incapacitated, either through the effect of drugs, 
alcohol, or for any other reason; or (b) under the lawful age to 
provide legal consent; or (c) has an intellectual or other dis- 
ability which prevents him or her from having the capacity to 
consent; or (d) under duress, threat, coercion or force. Intox- 
ication is not a defense against allegations that an individual 
has engaged in nonconsensual conduct. 

(9) Voyeurism is arousing or gratifying sexual desire by 
viewing, photographing, or filming another person without 
that person's knowledge and consent and/or while the person 
being viewed, photographed, or filmed is in a place where he 
or she has a reasonable expectation of privacy. It also 
includes the distribution of a recording of sexual activity. 


NEW SECTION 


WAC 132Q-10-246 Harassment. Conduct by any 
means that is unwelcome, sufficiently severe, pervasive or 
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persistent, and objectively offensive as to substantially inter- 
fere, undermine or deprive a reasonable person the ability to 
work, study, or participate in the activities of the college. 
Harassing conduct may include physical conduct, verbal, 
nonverbal, written, social media, and electronic communica- 
tions. 


NEW SECTION 


WAC 132Q-10-250 Reckless endangerment. Engag- 
ing in conduct that creates an unreasonable risk of harm to 
another person or property including operation of any motor 
vehicle on college property in an unsafe manner or in a man- 
ner which is reasonably perceived as threatening the health or 
safety of another person or property. 


NEW SECTION 


WAC 132Q-10-252 Trespassing. Any person who has 
been given written notice, served by a college official, 
excluding him or her from college property is not licensed, 
invited, or otherwise privileged to enter or remain on college 
property, unless given explicit written permission by a col- 
lege official. 


NEW SECTION 


WAC 132Q-10-254 Violation of a disciplinary sanc- 
tion. Violation of any term or condition of any disciplinary 
sanction constitutes a new violation and may subject the stu- 
dent to additional sanctions. 


NEW SECTION 


WAC 132Q-10-255 Aiding others. Aiding, abetting, 
inciting, encouraging, or assisting another person to commit 
any of the foregoing acts of misconduct. 


NEW SECTION 


WAC 132Q-10-305 Process to file complaints. (1) 
General complaints - Individuals may file with the student 
conduct officer a written complaint, a student conduct inci- 
dent report (SCIR), against a student or student organization 
for alleged violation(s) of the standards of conduct for stu- 
dents specified in WAC 132Q-10-130 through 132Q-10-240, 
132Q-10-246 and 132Q-10-250 through 132Q-10-255. Com- 
plaints are to be submitted as soon as possible after the event 
takes place, preferably within thirty calendar days after the 
event. A copy of an SCIR can be obtained from the office of 
student conduct, the office of the Title IX coordinator, or the 
office of campus safety, on both the SCC and SFCC cam- 
puses. The SCIR is also available online at http://www.ccs. 
spokane.edu/Forms/SCC-Forms/Student-Svcs/ccs-5761. 
aspx. SCIRs must be submitted to: 


Student Conduct Officer SCC 
Spokane Community College 
1810 N. Greene St., MS 2061 
Room 125 

Bldg. 6, Lair Student Center 
Phone: 509-533-8657 
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Student Conduct Officer SFCC 

Spokane Falls Community College 

3410 W. Fort George Wright Dr., MS 3010 
Room 140 

Bldg. 17, Student Union Building 

Phone: 509-533-3570 


Title IX Coordinator SCC 
Spokane Community College 
1810 N. Greene St., MS 2061 
Room 218 

Lair, Building 6 

Fax: 509-533-8444 

Phone: 509-533-7015 


Title IX Coordinator SFCC 

Spokane Falls Community College 

3410 W. Fort George Wright Dr., MS 3010 
Administration Offices Room 225 

Falls Gateway Building, Building 30 

Fax: 509-533-3225 

Phone: 509-533-3514 


Office of Campus Safety SCC 
1810 N. Greene St., MS 2010 
Room 149A 

Main Building, Building 1 
Phone: 509-533-7287 


Office of Campus Safety SFCC 

3410 W. Fort George Wright Dr., MS 3174 
Room 127 

Student Union Building, Building 17 
Phone: 509-533-3407 


(2) Sexually violent conduct, discrimination, and sexual 
harassment complaints. Individuals may file complaints of 
sexually violent conduct as defined in WAC 132Q-10- 
105(18) and further detailed in WAC 132Q-10-244; com- 
plaints of discrimination as set forth in WAC 132Q-10-242; 
and sexual harassment as set forth in WAC 132Q-10-243 to 
the Title IX coordinator at the appropriate address listed 
below. Complaints are to be submitted as soon as possible 
after the event takes place, preferably within thirty calendar 
days after the event. Complaints may be submitted by using a 
Student Conduct Incident Report (SCIR) form. If the com- 
plaint is against the Title IX coordinator, the complainant 
should report the matter to the Spokane Community College 
president's office or Spokane Falls Community College pres- 
ident's office for referral to an alternate designee. A copy of 
the SCIR can be obtained from the office of student conduct, 
the office of the Title IX coordinator, or the office of campus 
safety, on both the SCC and SFCC campuses. A copy of the 
SCIR form is also available online at http://www.ccs. 
spokane.edu/Forms/SCC-Forms/Student-Sves/ccs-5761. 
aspx. 


Student Conduct Officer SCC 
Spokane Community College 
1810 N. Greene St., MS 2061 
Room 125 

Bldg. 6, Lair Student Center 
Phone: 509-533-8657 
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Student Conduct Officer SFCC 

Spokane Falls Community College 

3410 W. Fort George Wright Dr., MS 3010 
Room 140 

Bldg. 17, Student Union Building 

Phone: 509-533-3570 


Title IX Coordinator SCC 
Spokane Community College 
1810 N. Greene St., MS 2061 
Room 218 

Lair, Building 6 

Fax: 509-533-8444 

Phone: 509-533-7015 


Title IX Coordinator SFCC 

Spokane Falls Community College 

3410 W. Fort George Wright Dr., MS 3010 
Administration Offices Room 225 

Falls Gateway Building, Building 30 

Fax: 509-533-3225 

Phone: 509-533-3514 


Office of Campus Safety SCC 
1810 N. Greene St., MS 2010 
Room 149A 

Main Building, Building 1 
Phone: 509-533-7287 


Office of Campus Safety SFCC 

3410 W. Fort George Wright Dr., MS 3174 
Room 127 

Student Union Building, Building 17 
Phone: 509-533-3407 


President 

Spokane Community College 
1810 N. Greene St., MS 2150 
Spokane, WA 99217-5399 
Fax: 509-533-7321 


President 

Spokane Falls Community College 

3410 W. Fort George Wright Dr., MS 3010 
Spokane, WA 99224-5288 

Fax: 509-533-3225 


NEW SECTION 


WAC 132Q-10-306 Initial review of complaints. (1) 
General conduct complaints. The student conduct officer or 
his/her designee will conduct an initial assessment of a com- 
plaint to determine whether it alleges conduct that may be 
prohibited by the standards of conduct for students. If the ini- 
tial assessment indicates that the matter involves sexual mis- 
conduct, the student conduct officer will forward the com- 
plaint to a chief student services officer/Title IX coordinator 
for review or if the student conduct officer believes he/she 
has a conflict of interest or is the subject of the complaint, the 
student conduct officer will forward the complaint to the 
chief student services officer who will conduct the initial 
assessment or designate another person to serve as the stu- 
dent conduct officer relative to that complaint. The student 


[107] 


WSR 15-15-161 


conduct officer reviews general conduct complaints and 
determines whether the complaint, if as alleged were true 
would constitute a violation of any of the standards of con- 
duct for students. If the student conduct officer determines 
the alleged conduct would constitute a violation, it is deemed 
to have merit warranting further review. If the complaint does 
not have merit the student conduct officer will dismiss the 
complaint. If the complaint is deemed to have merit, the stu- 
dent conduct officer then would conduct a further assessment 
pursuant to WAC 132Q-10-320 to determine if an interim 
suspension is warranted. 

(2) Sexually violent conduct, discrimination and sexual 
harassment complaints. The chief student services officer/ 
Title IX coordinator will conduct an initial assessment of the 
complaint to determine whether it alleges conduct that may 
be prohibited in WAC 132Q-10-242 through 132Q-10-244 of 
the standards of conduct for students, CCS policies, and/or 
CCS procedures. If the chief student services officer/Title IX 
coordinator has a conflict of interest or is the subject of the 
complaint, the college president, shall upon request and when 
feasible designate another person to serve as the chief student 
services officer/Title IX coordinator relative to that com- 
plaint. If the alleged conduct would constitute a violation, it 
is deemed to have merit warranting further review. If the 
complaint does not have merit the chief student services offi- 
cer/Title IX coordinator will dismiss the complaint. If the 
complaint is deemed to have merit, the chief student services 
officer/Title IX coordinator will conduct a further assessment 
pursuant to WAC 132Q-10-320 to determine if an interim 
suspension or other interim measures are warranted. Interim 
measures may include, but are not limited to, notice to com- 
plainant of his or her options to avoid contact with the 
accused student, to receive options for and available assis- 
tance in changing academic and extracurricular activities, 
and/or modification of complainant's transportation, work- 
ing, and dining situation, as appropriate. 


NEW SECTION 


WAC 132Q-10-310 Disposition of misconduct com- 
plaints by the student conduct officer. If a student conduct 
officer determines a complaint of general misconduct may 
have merit, the student conduct officer will schedule an initial 
meeting with the student to discuss the content of the com- 
plaint, the range of potential sanctions, and the applicable 
CCS code of conduct hearing procedures. 

(1) If the student fails to appear for the meeting and the 
range of sanctions for the alleged general misconduct do not 
include a suspension in excess of ten instructional days or a 
dismissal, the matter will be heard as a brief adjudicative pro- 
ceeding and the student conduct officer may: 

(a) Retain the matter for a brief adjudicative proceeding, 
determination of findings, conclusions, and sanctions; or 

(b) Send the matter to the student conduct board for a 
brief adjudicative proceeding and determination of findings, 
conclusions, and sanctions. 

(2) If an agreed upon resolution cannot be reached or if 
the student fails to appear for the meeting and the range of 
sanctions for the alleged general misconduct include a sus- 
pension in excess of ten instructional days or a dismissal, the 
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student conduct officer will send the matter to the student 
conduct administrative panel for a full adjudicative proceed- 
ing including a hearing, determination of findings, conclu- 
sions, and sanctions. 


NEW SECTION 


WAC 132Q-10-315 Notice to the accused student of 
complaint. (1) All general misconduct and sexual miscon- 
duct complaints deemed by the chief student service officer/ 
Title IX coordinator or student conduct officer to have merit 
are presented by the student conduct officer to the accused 
student in written form, in person, by regular mail or elec- 
tronic mail. Notice by mail is sent to the student's last known 
local address. If the student no longer is enrolled at the time 
notice is sent, the notice is sent to the student's permanent 
address. The student is responsible for providing and keeping 
the college updated of his/her current address. 

(2) The written notice shall include: 

(a) The factual details of the complaint, the policy, pro- 
cedure, rule or standard of conduct allegedly violated. 

(b) The approximate time and place of the alleged act. 

(c) The range of possible sanctions for the alleged act. 

(d) The date, time, and place of the proceeding. A time 
for the disciplinary proceeding is set seven to ten instruc- 
tional days after the student has been notified unless waived 
by all parties. If the chair of the student conduct board, the 
chair of the student administrative panel or the accused stu- 
dent wish to alter the notice requirements, he/she must submit 
a written request to the student conduct officer. Time limits 
for notice may be shortened by the student conduct officer if 
the parties to the proceeding agree and also may be continued 
to a later time for good cause. 

(e) Notification as to whether the student conduct offi- 
cer, the student conduct board or the student administrative 
panel was assigned the case. 


NEW SECTION 


WAC 132Q-10-318 Student conduct officer disci- 
plinary proceedings. Brief adjudicative disciplinary pro- 
ceedings with the student conduct officer are conducted as 
follows: 

(1) Meetings will not be conducted in public. 

(2) Admission of any other person to the hearing is at the 
discretion of the student conduct officer. 

(3) Respondents have the right to be assisted by an advi- 
sor they choose, at their own expense. The respondents are 
responsible for presenting their own information. Advisors 
are not permitted to address the student conduct officer or 
participate directly in the meeting. An advisor may commu- 
nicate only with the person they are advising. The student 
conduct officer may call recesses to facilitate this communi- 
cation. A respondent should select as an advisor a person 
whose schedule allows attendance at the scheduled date and 
time for the hearing. Delays are not normally allowed due to 
the scheduling conflicts of an advisor. 

(4) The respondent may provide sworn written state- 
ments from witnesses and other documents or information 
that he/she believes is relevant to the case. Forms for the writ- 


Permanent 


[ 108 | 


Washington State Register, Issue 15-15 


ten statements are available from the student conduct officer 
or online. 

(5) The student conduct officer determines which 
records, exhibits and written statements may be accepted as 
information for consideration. 

(6) There is a single verbatim record, such as a recording 
or transcript, of the information gathering portion of hear- 
ings. The record is the property of the college. 

(7) If the student does not appear for the hearing after 
proper notice has been provided, the student conduct officer 
will consider the complaint, absent the student, and enter a 
decision regarding the complaint including appropriate disci- 
plinary sanctions. 

(8) The student conduct officer will notify the student in 
writing, in person, by mail or electronic mail of his or her 
decision. Notice of the decision is sent within ten instruc- 
tional days from the hearing date. If the college is not in ses- 
sion, this period may be reasonably extended. 

(9) The written notice of the decision will include the 
reasons for the decision, the sanctions, and information about 
the appeal process. The student conduct officer may notify 
the student prior to receipt of the formal written notice. The 
notice is sent to the student's last known mailing address or e- 
mail address. 

(10) The burden of proof that guides the student conduct 
officer's decision is a preponderance of evidence, which is 
whether it is more likely than not the accused student violated 
the standards of conduct for students. The student conduct 
officer includes in his/her written notice of the decision the 
findings and conclusions of all material issues of law, includ- 
ing which, if any, provision of the standards of conduct for 
students were violated. Findings based substantially on the 
credibility of evidence shall be so identified. 

(11) The student conduct officer may take any of the fol- 
lowing actions: 

(a) Terminate the proceeding, exonerating the student; 

(b) Dismiss the case after providing appropriate counsel- 
ing and admonishment to the student. Such action is final and 
is not subject to review on appeal; 

(c) Issue a verbal warning to the student directly. Such 
action is final and is not subject to review on appeal; 

(d) Impose sanctions provided for in WAC 132Q-10-400 
such as probation, loss of privileges, restitution or compensa- 
tion, fines, college suspension of ten instructional days or 
less, and revocation of admission. Such actions are subject to 
review on appeal as provided in this chapter; 

(e) Refer the matter directly to the student conduct board 
or the student conduct administrative panel for such action as 
the panel deems appropriate. Such referral shall be in writing, 
to the attention of the chair of the student conduct board or 
the chair of the student conduct administrative panel, with a 
copy served on the accused student. 

(12) A referral to the student conduct board may be used 
in instances where the alleged misconduct is novel or contro- 
versial and the student conduct officer believes input from 
the larger campus community would be beneficial. A referral 
to the student administrative panel should be used in 
instances where new evidence comes forth suggesting that 
discipline of more than ten instructional days or dismissal/ 
expulsion is appropriate or new evidence comes forth sug- 
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gesting evidence of sexual misconduct. It may also be war- 
ranted when the immediate alleged misconduct, by itself, is 
not severe enough to warrant an expulsion or suspension in 
excess of ten instructional days, but may trigger a deferred 
suspension or expulsion that was imposed during an earlier 
disciplinary proceeding. 

(13) The written decision is the college's initial order. 
Appeals are governed by WAC 132Q-10-335. A referral of a 
matter directly to the student conduct board or to the admin- 
istrative panel does not constitute a written decision. 

(14) If the respondent does not appeal the student con- 
duct officer's decision within twenty calendar days from the 
date of the decision, it becomes the college's final order after 
twenty-one calendar days. 


NEW SECTION 


WAC 132Q-10-320 Interim suspension and other 
sanctions. (1) In certain circumstances, the chief student ser- 
vices officer/Title IX coordinator, or his/her designee may 
impose an interim suspension from college or other sanctions 
prior to the proceeding with the student conduct officer being 
conducted pursuant to WAC 132Q-10-310. Interim suspen- 
sion or other sanctions may be imposed only if there is rea- 
sonable cause to believe that the accused student: 

(a) Has violated a provision of the standards of conduct 
for students; 

(b) In situations involving an immediate danger to the 
health, safety, or welfare of members of CCS or the public at 
large; 

(c) To ensure the student's own physical safety and well- 
being; or 

(d) If the student poses an ongoing threat of disruption 
to, or interference with, the operations of the college. 

(2) During the interim period, a student may be denied 
access to classes, activities and privileges, as the student con- 
duct officer determines while an investigation and/or formal 
disciplinary procedures are pending. 

(3) Notice. Any student who has been suspended on an 
interim basis shall be served with written notice or oral notice 
of the summary suspension by the chief student services offi- 
cer/Title IX coordinator, or his/her designee. If oral notice is 
given, a written notification shall be provided to the student 
within two business days of the oral notice in person, by reg- 
ular mail or electronic mail. Notice by mail is sent to the stu- 
dent's last known address. If the student no longer is enrolled 
at the time notice is sent, the notice is sent to the student's per- 
manent address. The student is responsible for providing the 
college the current address. The notice shall be entitled 
"Notice of Summary Suspension" and shall include the rea- 
sons for imposing the interim suspension, including reference 
to the provisions of the standards of conduct for students that 
have been allegedly violated, the date, time and location 
where student must appear for a hearing on the interim sus- 
pension; and the conditions, if any, under which the student 
may physically access the campus or communicate with 
members of the campus community. The student conduct 
officer shall conduct a hearing on the summary suspension as 
soon as practicable after imposition of the summary suspen- 
sion. If the student has been trespassed from the campus, a 
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notice against trespass shall be included that warns the stu- 
dent that his or her privilege to enter into or remain on college 
premises has been withdrawn, that the accused student shall 
be considered trespassing and subject to arrest for criminal 
trespass if the accused student enters the college campus 
other than to meet with the student conduct officer, or to 
attend a disciplinary hearing. 

(4) The issue before the student conduct officer during 
the interim suspension hearing is whether there is probable 
cause to believe that interim suspension is necessary and/or 
whether other less restrictive interim disciplinary action is 
appropriate. For the purpose of this section, probable cause 
means sufficient facts to lead a reasonable person to believe 
that the elements necessary for imposing a summary suspen- 
sion have been satisfied. The student shall be given an oppor- 
tunity to explain why summary suspension is not necessary 
either through oral testimony or written statement. 

(5) If the notice of summary suspension proceedings has 
been served upon the accused student in accordance with 
these rules and the student fails to appear at the designated 
hearing time, the student conduct officer may order that the 
summary suspension remain in place pending imposition of 
final disciplinary action. 

(6) The student conduct officer shall issue a written order 
within two instructional days of the hearing, which shall 
include a brief statement of findings of fact and conclusions 
of law, the policy reasons justifying imposition of the sum- 
mary suspension, and setting forth the student conduct offi- 
cer's decision in the matter. If the summary suspension is 
upheld and/or other discipline imposed, the order shall 
inform the student of the duration of the summary suspension 
or the nature of the disciplinary action(s), conditions under 
which the summary suspension may be terminated or modi- 
fied, and procedures by which the order may be appealed. 

(7) To the extent permissible under law, the student con- 
duct officer shall provide a copy of the order to all persons or 
offices that may be bound or protected by it. 

(8) The interim suspension shall not replace the regular 
discipline process, which shall proceed as quickly as feasible 
in light of the interim suspension. If a full hearing before the 
student conduct officer, the student conduct board or the stu- 
dent conduct administrative panel can be convened in a 
timely manner, the hearing on the interim suspension can be 
consolidated with the hearing on the merits. 


NEW SECTION 


WAC 132Q-10-325 Student conduct board proceed- 
ings. In cases in which the student conduct officer determines 
to refer a matter directly to the student conduct board for a 
hearing, the following procedures apply: 

(1) The student conduct officer shall serve all parties, 
and student conduct board members with written notice of 
the hearing seven to ten days prior to the hearing date, time 
and location, as further specified in RCW 34.05.434 and 
WAC 10-08-040 and 10-08-045. The student conduct officer 
may shorten this notice period if all parties agree, and also 
may continue the hearing to a later time for good cause. 

(2) The student conduct officer is authorized to conduct 
prehearing conferences and/or to make prehearing decisions 


Permanent 


WSR 15-15-161 


concerning the extent and forms of any discovery, issuance of 
protective orders, and similar procedural matters. 

(3) The student conduct officer shall provide assistance 
to parties, upon request, in obtaining relevant and admissible 
evidence that is within the college's control. 

(4) The student conduct officer may provide to the board 
members in advance of the hearing copies of: (a) The student 
conduct officer's notice of complaint and referral; and (b) any 
documents provided by the accused student. If doing so, 
however, the student conduct officer should remind the com- 
mittee members that these documents are not evidence of any 
facts they may allege. 

(5) Communications between committee members and 
other hearing participants regarding any issue in the proceed- 
ing, other than procedural communications that are necessary 
to maintain an orderly process, are generally prohibited, and 
any improper "ex parte" communication shall be placed on 
the record, as further provided in RCW 34.05.455. 

(6) Hearings are ordinarily closed to the public. How- 
ever, if all parties agree on the record that some or all of the 
proceedings be open, the chair shall determine any extent to 
which the hearing will be open. If any person disrupts the 
proceedings, the chair may exclude that person from the hear- 
ing room. 

(7) The complainant, the accused student, and their 
respective advisors may attend the portion of the hearing at 
which information is received, but may not attend the board's 
deliberations. Admission of any other person to the hearing is 
at the discretion of the student conduct board chair. 

(8) In circumstances involving more than one accused 
student, the student conduct officer may permit joint or sepa- 
rate hearings. 

(9) The accused student has the right to be assisted by an 
advisor they choose, at their own expense. The accused stu- 
dent is responsible for presenting his/her own information. 
Advisors are not permitted to address the board or participate 
directly in the hearing. An advisor may communicate only 
with the person they are advising. The board chair may call 
recesses to facilitate this communication. A student should 
select as an advisor a person whose schedule allows atten- 
dance at the scheduled date and time for the hearing. Delays 
are not normally allowed due to the scheduling conflicts of an 
advisor. 

(10) The accused student, the student conduct officer, 
and the board chair may arrange for witnesses to present per- 
tinent information to the student conduct board. Witnesses 
may provide written statements in lieu of their attendance at 
the hearing. The accused student is responsible for informing 
his/her witnesses of the time and place of the hearing. Wit- 
nesses provide information to, and answer questions from, 
the student conduct board. To preserve the educational tone 
of the hearing and to avoid an adversarial environment, ques- 
tions are directed to the chair, rather than to the witness 
directly. Questions concerning whether potential information 
may be received are resolved by the chair. All testimony and 
written statements shall be given under oath or affirmation. 

(11) The board chair determines which records, exhibits 
and written statements may be accepted as information for 
consideration by the board, except as overridden by majority 
vote of the board. 
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(12) Formal rules of process, procedure and technical 
tules of evidence, such as are applied in criminal or civil 
court, are not used in board proceedings. 

(13) Questions related to the order of the proceedings are 
determined by the board chair. 

(14) If an accused student, with notice, does not appear 
before a student conduct board hearing, the information in 
support of the complaint is presented and considered in the 
absence of the accused student. 

(15) The board chair shall cause the hearing to be 
recorded by a method that he/she selects in accordance with 
RCW 34.05.449. Board deliberations are not recorded. The 
record or transcript is the property of the college. That 
recording, transcript or a copy, shall be made available to the 
parties upon request. The board chair shall ensure mainte- 
nance of the record of the proceeding that is required by 
RCW 34.05.476, which shall also be available upon request 
for inspection and copying by the respondent. Other record- 
ing shall also be permitted in accordance with WAC 10-08- 
190. 

(16) The board chair may accommodate concerns for the 
personal safety, well-being or fears of confrontation during 
the hearing by providing separate facilities, or by permitting 
participation by telephone, audio tape, written statement, or 
other means. 

(17) The student conduct officer (unless represented by 
an assistant attorney general) shall present the case for disci- 
plinary action. The facts justifying any such action must be 
established by a preponderance of the evidence. 

(18) At the conclusion of the hearing, the board shall per- 
mit the parties to make closing arguments in whatever form it 
wishes to receive them. The board may also permit each party 
to propose findings, conclusions, and/or an order for its con- 
sideration. 


NEW SECTION 


WAC 132Q-10-330 Student conduct board decision 
and notification. Procedures for student conduct board pro- 
ceedings: 

(1) At the conclusion of the hearings on conduct matters, 
including closing arguments and deliberations, the student 
conduct board determines by majority vote whether the 
accused student has violated the standards of conduct for stu- 
dents. If so, the board determines and imposes the appropri- 
ate sanctions from WAC 132Q-10-400. 

(2) The burden of proof that guides the board's decision 
is the preponderance of evidence, whether it is more likely 
than not that the accused student violated the standards of 
conduct for students. 

(3) The student conduct officer notifies the parties, in 
writing, in person, by mail or electronic mail of the board's 
decision. Written notice is sent within ten instructional days 
from the hearing date. If the college is not in session, this 
period may be reasonably extended. The student conduct 
board includes in the written notice of the decision the find- 
ings and conclusions on all material issues of law, including 
which, if any, provisions of the student conduct code were 
violated. Any findings based substantially on the credibility 
of evidence or the demeanor of witnesses shall be so identi- 
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fied, the disciplinary sanctions, and information about the 
appeal process. The board's initial order shall also include a 
determination on appropriate discipline, if any. The student 
conduct officer may notify the student prior to receipt of the 
formal written notice. The notice, if sent by mail, is sent to 
the student's last known address. 

(4) The written decision is the college's initial order. 
Appeals are governed by WAC 132Q-10-335. 

(5) If the student does not appeal the board's decision 
within twenty calendar days from the date of the decision, it 
becomes the college's final order after twenty-one calendar 
days. 

(6) The committee chair shall promptly transmit a copy 
of the order and the record of the board's proceedings to the 
appeals board. 


NEW SECTION 


WAC 132Q-10-332 Student conduct administrative 
panel proceedings. In cases in which the student conduct 
officer refers a matter to the student conduct administrative 
panel for a hearing, the following procedures apply: 

(1) The student conduct officer shall serve all parties, 
and student conduct administrative panel members with writ- 
ten notice of the hearing not less than seven calendar days or 
more than ten calendar days prior to the hearing date, time 
and location, as further specified in RCW 34.05.434 and 
WAC 10-08-040 and 10-08-045. The student conduct officer 
may shorten this notice period if all parties agree, and also 
may continue the hearing to a later time for good cause. 

(2) The student conduct officer may provide to the panel 
members in advance of the hearing copies of: (a) The student 
conduct officers' notice of complaint and referral; and (b) 
documents provided by the accused student. If doing so, 
however, the chair should remind the panel members that 
these documents are not evidence of any facts they may 
allege. 


(3) Communications between panel members and other 
hearing participants regarding any issue in the proceeding, 
other than procedural communications that are necessary to 
maintain an orderly process, are generally prohibited, and 
any improper "ex parte" communication shall be placed on 
the record, as further provided in RCW 34.05.455. 

(4) An accused student may elect to be represented by an 
attorney at his or her own cost, but will be deemed to have 
waived that right unless, at least four business days before the 
hearing, written notice of the attorney's identity and partici- 
pation is filed with both the panel chair with a copy to the stu- 
dent conduct officer. The panel may be advised by an assis- 
tant attorney general. If the respondent is represented by an 
attorney, the student conduct officer may also be represented 
by a second, appropriately screened assistant attorney gen- 
eral. 

(5) The hearing will ordinarily be closed to the public. 
However, if all parties agree on the record that some or all of 
the proceedings be open, the panel chair shall determine any 
extent to which the hearing will be open. If any person dis- 
tupts the proceedings, the panel chair may exclude that per- 
son from the hearing room. 
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(6) In circumstances involving more than one accused 
student, the student conduct officer may permit joint or sepa- 
rate hearings. 


(7) The accused student and the student conduct officer 
may arrange for witnesses to present pertinent information to 
the student conduct administrative panel. The accused stu- 
dent is responsible for informing his/her witnesses of the time 
and place of the hearing. Questions concerning whether 
potential information may be received are resolved by the 
panel chair. All testimony and written statements shall be 
given under oath or affirmation. 


(8) The panel chair determines which records, exhibits 
and written statements may be accepted as information for 
consideration by the panel consistent with RCW 34.05.452. 


(9) Questions related to the order of the proceedings are 
determined by the panel chair. 


(10) If an accused student, with notice, does not appear 
before a student conduct administrative panel hearing, the 
information in support of the complaint is presented and con- 
sidered in the absence of the accused student. 


(11) The panel chair may accommodate concerns for the 
personal safety, well-being or fears of confrontation during 
the hearing by providing separate facilities, or by permitting 
participation by telephone, audio tape, written statement, or 
other means. In making such accommodations, the rights of 
the other parties must not be prejudiced and must have the 
opportunity to participate effectively in, to hear, and, if tech- 
nically economically feasible, to see the entire proceeding 
while it is taking place. 


(12) The panel chair shall cause the hearing to be 
recorded by a method that he/she selects in accordance with 
RCW 34.05.449. Panel deliberations are not recorded. The 
record or transcript is the property of the college. That 
recording, transcript or a copy, shall be made available to the 
parties upon request. The panel chair shall ensure mainte- 
nance of the record of the proceeding that is required by 
RCW 34.05.476, which shall also be available upon request 
for inspection and copying by the respondent. Other record- 
ing shall also be permitted in accordance with WAC 10-08- 
190. 


(13) The student conduct officer (unless represented by 
an assistant attorney general) shall present the case for disci- 
plinary action. The facts justifying any such action must be 
established by a preponderance of the evidence. 


(14) At the conclusion of the hearing, the panel shall per- 
mit the parties to make closing arguments in whatever form it 
wishes to receive them. The panel may also permit each party 
to propose findings, conclusions, and/or an order for its con- 
sideration. 

(15) Conduct matters that involve allegations of sexually 
violent conduct as defined in WAC 132Q-10-105(18) and 
further detailed in WAC 132Q-10-244 shall also utilize the 
supplemental hearing procedures of WAC 132Q-10-501 
through 132Q-10-503. The terms of the supplemental proce- 
dures will prevail in the event of any discrepancy between 
this provision and the provisions of the supplemental proce- 
dures. 
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NEW SECTION 


WAC 132Q-10-333 Student conduct administrative 
panel decision and notification. (1) At the conclusion of the 
hearings on conduct matters, including closing arguments, 
and deliberations, the student conduct administrative panel 
determines by majority vote whether the accused student has 
violated the standards of conduct for students. If so, the board 
determines and imposes the appropriate sanctions from WAC 
132Q-10-400. 

(2) The burden of proof that guides the panel's decision 
is the preponderance of evidence, whether it is more likely 
than not that the accused student violated the standards of 
conduct for students. 

(3) The student conduct officer notifies the parties, and 
advisors who have appeared, in writing, in person, by mail or 
electronic mail of the panel's decision. Written notice is sent 
within ten calendar days from the hearing date. If the college 
is not in session, this period may be reasonably extended. The 
board includes in the written notice of the decision the find- 
ings and conclusions on all material issues of law, including 
which, if any, provision of the student conduct code were vio- 
lated. Any findings based substantially on the credibility of 
evidence or the demeanor of witnesses shall be so identified, 
the disciplinary sanctions, and information about the appeal 
process. The board's initial order shall also include a determi- 
nation on appropriate discipline, if any. The student conduct 
officer may notify the student prior to receipt of the formal 
written notice. The notice, if sent by mail, is sent to the stu- 
dent's last known address. 

(4) The written decision is the college's initial order. 
Appeals are governed by WAC 132Q-10-335. 

(5) If the student does not appeal the board's decision 
within twenty calendar days from the date of the decision, it 
becomes the college's final order after twenty-one calendar 
days. 

(6) The committee chair shall promptly transmit a copy 
of the order and the record of the panel's proceedings to the 
appeals board. 


NEW SECTION 


WAC 132Q-10-335 Appeals of misconduct—Review 
of decision. (1) An initial decision reached by the student 
conduct board, the student conduct officer, or the student 
conduct administrative panel may be appealed by the accused 
student to the appeals board. The written appeal shall be filed 
with the chief student services officer within twenty calendar 
days of the date of the decision. Failure to timely file a notice 
of appeal constitutes a waiver of the right to appeal and the 
initial decision of student conduct officer, the student conduct 
board, or the student conduct administrative panel shall be 
deemed final. The student's written appeal must include a 
brief statement explaining why he/she is seeking review. The 
statement should identify whether any of the specific findings 
of fact and/or conclusions of law in the initial order are wrong 
and must contain argument regarding why the appeal should 
be granted. 

(2) The parties to an appeal shall be the respondent and 
either the student conduct officer, the student conduct board, 
or the student conduct administrative panel. 
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(3) An accused student, who timely appeals a disci- 
plinary action, has a right to a prompt, fair, and impartial 
hearing as provided in these procedures. 

(4) Appeals of disciplinary matters involving allegations 
of sexually violent conduct as defined in WAC 132Q-10- 
105(18) and further detailed in WAC 132Q-10-244 shall also 
include the supplemental appeal procedures set forth in WAC 
132Q-10-501 through 132Q-10-503. 

(5) Appeals are reviewed by the appeals board. Except as 
required to explain the basis of new information, an appeal is 
limited to a review of the student's written appeal which 
includes his/her written argument, a verbatim record of the 
hearing record with the student conduct officer, the student 
conduct board, or the student conduct administrative panel 
and supporting documents for one or more of the following 
purposes: 

(a) Determine whether the initial disciplinary hearing 
was conducted fairly in light of the charges, and whether 
information was presented in conformity with prescribed pro- 
cedures giving the accused student a reasonable opportunity 
to prepare and to present a response to those allegations. 
Deviations from designated procedures are not a basis for 
sustaining an appeal unless significant prejudice is evident. 

(b) Determine whether the decision is supported by the 
evidence. 

(c) Determine whether the sanctions imposed are appro- 
priate for the violation which the student was found to have 
committed. 

(d) Consider new information, sufficient to alter a deci- 
sion, or other relevant facts not disclosed in the original hear- 
ing, because such information and/or facts were not known to 
the student appealing at the time of hearing with the student 
conduct officer, the student conduct board, or the student 
conduct administrative panel. 

(6) The appeal board shall not engage in "ex parte" com- 
munication with any of the parties regarding an appeal. 

(7) The appeal board shall review the record and make 
one of the following determinations: 

(a) Affirm the decision and uphold sanctions; or 

(b) Reverse the decision and dismiss; or 

(c) Affirm the decision and modify the sanctions 
imposed; or 

(d) Remand for a full hearing before the student conduct 
administrative panel. 

(8) The student is notified of the appeal board's decision 
within twenty calendar days from the date of the appeal letter. 
If the college is not in session, this period may be reasonably 
extended. The appeal board's decision, unless it is a decision 
to remand for a full hearing before the student conduct 
administrative panel, is the college's final order. 
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WAC 132Q-10-400 Disciplinary sanctions. (1) The 
following sanctions may be imposed by the chief student ser- 
vices officer, student conduct officer, the student conduct 
board, the student conduct administrative panel, or the 
appeals board on a student found to have violated the stan- 
dards of conduct for students. 
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(a) Warning. An oral statement to a student that there is 
a violation and that continued violation may be cause for fur- 
ther discipline. Warnings are not subject to appeal. 

(b) Reprimand. A notice in writing to the student that the 
student has violated one or more provisions of the standards 
of conduct for students, a disciplinary record has been cre- 
ated, and that continuation of the same or similar behavior 
may result in more severe disciplinary action. 

(c) Probation. Formal action placing specific conditions 
and restrictions upon the student's continued attendance 
depending upon the seriousness of the violation and which 
may include a deferred disciplinary sanction. If the student 
subject to a deferred disciplinary sanction is found in viola- 
tion of any college rule during the time of disciplinary proba- 
tion, the deferred disciplinary sanction, which may include, 
but is not limited to, a suspension or a dismissal from the col- 
lege, shall take effect immediately without further review. 
Any such sanction shall be in addition to any sanction or con- 
ditions arising from the new violation. Probation may be for 
a limited period of time or may be for the duration of the stu- 
dent's attendance at the college. A student who is on disci- 
plinary probation may be deemed "not in good standing" with 
the college. If so, the student shall be subject to the following 
restrictions: 

(i) Ineligible to hold an office in any student organization 
recognized by the college or to hold any elected or appointed 
office of the college. 

(ii) Ineligible to represent the college to anyone outside 
the college community in any way, including representing the 
college at any official function, or any forms of intercolle- 
giate competition or representation. 

(d) Loss of privileges. Denial of specified privileges for 
a designated period of time. 

(e) Restitution or compensation for loss, damage, or 
injury. This may take the form of appropriate service and/or 
monetary or material replacement. 

(f) Education. The college may require the student to 
complete an educational project or attend sessions, at the stu- 
dent's expense, which address the student's behavior such as 
anger management or counseling. 

(g) Fines may be imposed by the college. 

(h) College suspension for a period not to exceed ten 
instructional days. Separation of the student from the college 
for a definite period of time, after which the student is eligible 
to return. Conditions for readmission may be specified. There 
will be no refund of tuition or fees for the quarter in which the 
action is taken. 

(i) Revocation of admission or degree. Admission to or a 
degree awarded from the college may be revoked for fraud, 
misrepresentation, or other violation of standards of conduct 
for students in obtaining the degree, or for other serious vio- 
lations committed by a student prior to graduation. 

(j) Withholding degree. The college may withhold 
awarding a degree otherwise earned until the completion of 
the process set forth in this chapter, including the completion 
of all sanctions imposed. 

(k) No trespass order. A student may be restricted from 
college property based on his/her misconduct. 

(1) Assessment. The student may be required to have an 
assessment, such as alcohol/drug or anger management, by a 


[113 ] 


WSR 15-15-161 


certified professional, and complete the recommended treat- 
ment. 

(m) Loss of recognition. A student organization's recog- 
nition may be withheld permanently or for a specific period 
of time. Loss of recognition is defined as withholding college 
services or administrative approval from a student organiza- 
tion. Services and approval to be withdrawn include intramu- 
ral sports, information technology services, college facility 
use and rental, and involvement in organizational activities. 

(n) Hold on transcript or registration. This is a temporary 
measure restricting release of a student's transcript or access 
to registration. Upon satisfactory completion of the condi- 
tions of the sanction, the hold is released. 

(o) No contact order. A prohibition of direct or indirect 
physical, verbal, and/or written contact with another individ- 
ual or group. 

(2) The following additional sanctions may be issued by 
the chief student services officer, student conduct officer, the 
student conduct administrative panel, or the appeals board on 
a student found to have violated the standards of conduct for 
students: 

(a) College suspension for a period that exceeds ten aca- 
demic days. Separation of the student from the college for a 
definite period of time, after which the student is eligible to 
return. Conditions for readmission may be specified. There 
will be no refund of tuition or fees for the quarter in which the 
action is taken. 

(b) College expulsion. Permanent separation of the stu- 
dent from the college. The revocation of all rights and privi- 
leges of membership in the college community and exclusion 
from the campus, CCS-owned or controlled facilities without 
any possibility of return. There will be no refund of tuition or 
fees for the quarter in which action is taken. 

(3) A sanction may be made effective for the entire dis- 
trict or the student's college. If only to the student's college, 
the chief student services officer at the other colleges may 
enforce the disciplinary action at their respective college. 

(4) More than one of the sanctions listed in subsection 
(1) of this section may be imposed for any single violation. 

(5) Other than college expulsion or revocation or with- 
holding of a degree, disciplinary sanctions are not made part 
of the student's academic record, but are part of the student's 
disciplinary record. 

(6) If a student's behavior is found to have been moti- 
vated by another's race, creed, color, religion, national or eth- 
nic origin, age, sex, gender identity or expression, or disabil- 
ity, use of a guide dog or service animal by a person with a 
disability, veteran's status, or genetic information, such find- 
ing is considered an aggravating factor in determining a sanc- 
tion for such conduct. 
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WAC 132Q-10-500 Classroom misconduct and 
authority to suspend for up to three days. (1) Faculty 
members have the authority to take appropriate action to 
maintain order and proper conduct in the classroom and to 
maintain the effective cooperation of students in fulfilling the 
objectives of the course. 
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(2) Bringing any person, thing or object to a teaching and 
learning environment that may disrupt the environment or 
cause a safety or health hazard, without the express approval 
of the faculty member is expressly prohibited. 

(3) Faculty members or college administrators have the 
right to suspend any student from any single class or pro- 
gram, up to three instructional days, if the student's miscon- 
duct creates disruption to the point that it is difficult or 
impossible to maintain the decorum of the class, program or 
the learning and teaching environment. The faculty member 
or college administrator shall report this suspension to the 
student conduct officer who may set conditions for the stu- 
dent upon return to the class or program. 

(4) The student may appeal the classroom suspension to 
the chief student services officer who may authorize an ear- 
lier return by the student only after consultation with the fac- 
ulty member or appropriate administrator. The chief student 
services officer's decision is final. 


NEW SECTION 


WAC 132Q-10-501 Additional procedural require- 
ments for sexually violent conduct matters. In the event the 
alleged misconduct involves claims of sexually violent con- 
duct, additional procedures are required by federal law. Both 
the accused student and the complainant in cases involving 
allegations of sexual misconduct shall be provided the same 
procedural rights to participate in student discipline matters, 
including the right to participate in the disciplinary proceed- 
ing process and to appeal the chief student services officer's 
or student conduct administrative panel's disciplinary order. 

Application of the supplemental procedures for allega- 
tions of sexually violent conduct is limited to student conduct 
code proceedings involving allegations of sexually violent 
conduct. In such cases, these procedures shall supplement the 
student disciplinary procedures in WAC 132Q-10-305 
through 132Q-10-335. In the event of conflict between the 
supplemental sexually violent conduct procedures and the 
student disciplinary procedures, the sexually violent conduct 
procedures shall prevail. 
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WAC 132Q-10-502 Supplemental procedures for 
allegations of sexually violent conduct. (1) Complaints of 
alleged sexually violent conduct by a student submitted pur- 
suant to WAC 132Q-10-305(2) shall be referred to the Title 
IX coordinator for an initial assessment. If an investigation is 
deemed warranted it shall be completed in a timely manner as 
defined by administrative procedure 3.30.01. If after a 
review, the Title IX coordinator determines that the facts as 
alleged would not constitute a violation of Title IX, the Title 
IX coordinator may close the file. If after an initial review, 
the Title IX coordinator determines that the facts as alleged 
may constitute a violation of Title IX, the coordinator or his 
or her designee will conduct an investigation. If after an ini- 
tial review, the Title IX coordinator determines that the facts 
as alleged would not constitute a violation of Title IX, but 
may constitute a violation of other provisions of the student 
conduct code, the coordinator may refer the matter to the stu- 
dent conduct officer to review and process. If the Title IX 
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coordinator determines an investigation is not warranted on a 
sexually violent conduct report, the student conduct officer 
will make reasonable efforts to meet with the complainant 
and accused student individually to discuss the outcome. If an 
investigation is conducted based on a sexually violent con- 
duct complaint, the Title IX coordinator will make a reason- 
able effort to meet with the complainant and accused student 
separately to discuss the results of the investigation and pos- 
sible protective sanctions or conditions that may be imposed 
on the accused student. 

(2) If the Title IX coordinator or his/her designee deter- 
mines that the investigative report contains facts that demon- 
strate a violation of the standards of conduct for students, but 
not a violation of the sexually violent conduct provisions, 
then he/she will refer the matter to the appropriate student 
conduct officer for disciplinary proceedings under these reg- 
ulations. 

(3) Informal dispute resolution shall not be used to 
resolve sexual misconduct complaints without written per- 
mission from both the complainant and the accused student. 
If the parties elect to mediate a dispute, either party shall be 
free to discontinue mediation at any time. In no event shall 
mediation be used to resolve complaints involving allega- 
tions of sexual violence. 

(4) College personnel will honor requests to keep sexual 
misconduct complaints confidential to the extent this can be 
done without unreasonably risking the health, safety and wel- 
fare of the complainant or other members of the college com- 
munity or its legal duty to investigate and process sexual 
harassment and sexual violence complaints. 

(5) Accused student and complainant shall have the right 
to be accompanied by a nonattorney assistant of their choos- 
ing during the appeal process. Complainant may choose to be 
represented at the hearing by an attorney at his or her own 
expense, but will be deemed to have waived that right unless, 
at least four business days before the hearing, he or she files 
a written notice of the attorney's identity and participation 
with the committee chair and copy the chief student services 
officer. The chief student services officer will provide a copy 
of the notice to the accused student. 

(6) During the proceedings, complainant and accused 
student shall not directly question or cross examine one 
another. All questions shall be directed to the chair, who will 
act as an intermediary and pose questions on the parties' 
behalf. 

(7) Hearings involving sexual misconduct allegations 
shall be closed to the public, unless accused student and com- 
plainant both waive this requirement in writing and request 
that the hearing be open to the public. Complainant, accused 
student and their respective attorney representatives may 
attend portions of the hearing where argument, testimony 
and/or evidence are presented to the student conduct admin- 
istrative panel. 

(8) The chair of the student conduct administrative panel 
will coordinate with the chief student services officer/Title 
IX coordinator to serve complainant a written notice indicat- 
ing that the complaint has been resolved on the same date that 
the discipline order is served upon the accused student. This 
notice shall inform the complainant whether the sexual mis- 
conduct allegation was found to have merit and describe any 
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sanctions and/or conditions imposed upon the accused stu- 
dent for the complainant's protection, including suspension or 
dismissal of the accused student. The notice shall also pro- 
vide directions on how the complainant can appeal the deci- 
sion. 


NEW SECTION 


WAC 132Q-10-503 Supplemental appeal rights for 
alleged sexually violent conduct. (1) The following actions 
by the chief student services officer/Title IX coordinator and 
the student conduct administrative panel may be appealed by 
the complainant: 

(a) The dismissal of a sexually violent misconduct com- 
plaint; or 

(b) The disciplinary sanction(s) and conditions imposed 
against an accused student for a sexually violent misconduct 
violation. 

(2) Appeals: 

(a) A discipline order which includes findings of sexu- 
ally violent misconduct may be appealed by filing a written 
notice of appeal with the chief student services officer within 
twenty calendar days of receiving notice of the discipline 
order. The notice of appeal may include a written statement 
setting forth the grounds of appeal. 

(b) The dismissal of a sexually violent misconduct com- 
plaint by the Title IX coordinator may be appealed by filing a 
notice of appeal with the college president within twenty cal- 
endar days of receiving notice of the complaint dismissal. 
The notice of appeal must include a brief written statement 
explaining why the complainant is seeking review of the dis- 
missal and why the appeal should be granted. 

(3) Notice of appeal: 

(a) If an order imposing discipline for a sexual miscon- 
duct violation is appealed, the college shall notify the nonap- 
pealing complainant/respondent of the appeal. The nonap- 
pealing complainant/respondent will be provided the option 
to be named as a party to the appeal. 

(b) If the dismissal of a sexually violent misconduct 
complaint by the Title IX coordinator is appealed, the college 
shall notify the nonappealing complainant/respondent of the 
appeal. The nonappealing complainant/respondent will be 
provided the option to be named as a party to the appeal. 

(4) A complainant/respondent who chooses to appeal a 
discipline order or who chooses to appear as a party to the 
appeal of a discipline order or the dismissal of a complaint 
shall be afforded the same procedural rights as are afforded to 
the other party. 

(5) Review of appeals: 

(a) Appeals of orders imposing discipline for a sexual 
misconduct violation shall be reviewed by the appeals board 
consistent with WAC 132Q-10-335 (5) through (6). 

(b) Appeals of dismissal of complaints of sexual miscon- 
duct violation shall be reviewed by a college president. If the 
college president's decision is to affirm the dismissal of the 
original complaint that serves as the college's final order 
regarding the original complaint dismissal. If the college 
president determines that the dismissal should be reversed, 
the matter shall be investigated pursuant to WAC 132Q-10- 
502. If the matter involves sexually violent misconduct, it 
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will be investigated pursuant to WAC 132Q-10-502 and pro- 
cessed consistent with this chapter applicable to sexually vio- 
lent misconduct. If the matter involves misconduct that does 
not include sexually violent misconduct, it will be processed 
consistent with the provisions of this chapter applicable to 
general misconduct. 

(6) The chief student services officer/Title IX coordina- 
tor will serve complainant a written notice indicating that the 
appeal has been resolved on the same date that the final order 
is served upon the accused student. This notice shall inform 
the complainant whether the sexual misconduct allegation 
was found to have merit and describe any sanctions and/or 
conditions imposed upon the accused student for the com- 
plainant's protection, including suspension or dismissal of the 
accused student. 
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